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SARA A. CLARK
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Attorney
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August 2, 2022
Via Electronic Mail Only
Mary Adams
Chair, Monterey County Board of Supervisors
168 West Alisal Street, 1st Floor
Salinas, California 93901
E-Mail: RMAcomments@co.monterey.ca.us
Re:

County Issuance of the Estoppel Letter Dated June 16, 2022

Dear Ms. Adams:
On behalf of the Big Sur Local Coastal Program Defense Committee (“BSDC”),
we write regarding Monterey County’s (“County”) issuance of an estoppel letter
preventing the County from taking enforcement action against “simple [short-term rental]
activity” in the County Coastal Zones areas, including Big Sur. (Attachment A). As you
know, the BSDC is a group of residents and business owners concerned with the
preservation of the cultural and natural values of Big Sur and the land use plan that
protects these values. Of particular concern to BSDC is the inevitable increase in traffic,
noise, and public safety impacts, and decrease in affordable housing stock, that will occur
as a result of the estoppel letter.
As a preliminary matter, BSDC was alarmed by the process that culminated in the
release of the estoppel letter. As you know, BSDC has been heavily involved in the
ongoing process to develop comprehensive short-term rental (“STR”) regulations that
both comply with the Big Sur Local Coastal Program and that sufficiently protect the
area’s sensitive natural and coastal resources. The community welcomed the increased
enforcement actions to protect the County’s current prohibition, as recommended by the
Board in December 2021. Therefore, the issuance of the estoppel letter—once surfaced
by diligent community members in late June 2022—brought both shock and concern. It
effectively declares open season on STRs in Big Sur, a complete about face from the
County’s decades-long prohibition. And yet, the County held no public meeting,
conducted no outreach, and completed no environmental review before making such a
drastic change.
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In addition, BSDC firmly believes the County’s issuance of the letter violated
California law. Specifically, issuing the letter without undergoing environmental review
or obtaining a coastal development permit from the California Coastal Commission
violated both the California Environmental Quality Act (“CEQA”) and the Coastal Act,
respectively. BSDC is seriously considering filing a lawsuit against the County on the
grounds provided in this letter. However, BSDC would much prefer to reach an amicable
solution with the County that aligns with BSDC’s goals. To that effect, BSDC proposes
that BSDC and the County enter into a tolling agreement in the next few weeks that
allows sufficient time for BSDC, County staff, and the Board of Supervisors (“Board”) to
reach a workable solution. Indeed, we understand from review of the Planning
Commission Meeting of July 13, 2022 that County Counsel may already be considering a
revision to the letter.
I.

The Estoppel Letter Effects a Drastic Change in Longstanding County Policy
by Staying the Enforcement of “Simple STR Activity” and Providing a
Pathway for the Operation of STRs within Big Sur.

From at least 1997 until issuance of the estoppel letter on June 16, 2022, the
County had consistently asserted that STR operation within Big Sur was prohibited. This
position is well supported: the Big Sur Land Use Plan clearly states that residential areas
“are not well suited for visitor uses”; instead, residential areas should continue for
residential use. LUP § 5.1.1. To that effect, the County took dozens of enforcement
actions against violators. This longstanding policy was altered completely when the
County issued its estoppel letter. Not only does the estoppel letter prevent the County
from taking enforcement action against STR operators, but the letter also lays out a
pathway for landowners to safely operate STRs in Big Sur. Therefore, contrary to
assertions made by County staff, the estoppel letter effectuated a substantial change in
County policy that existed for at least two decades.
A.

The County has Repeatedly Taken the Position that Short Term
Rentals are Prohibited in Big Sur and Taken Dozens of Enforcement
Actions to that Effect.

County staff’s assertion that the estoppel letter reflects a maintenance of “the
status quo with respect to [the County’s] code enforcement against … simple STR
activity” is simply erroneous. Since at least 1997, County staff repeatedly asserted that
STR operation within Big Sur is prohibited. Perhaps the best synopsis of the County’s
position was provided by Mike Novo, Director of Planning of the County Resource
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Management Agency, in a letter defending County staff’s declaration 1 that STRs are not
permitted in the Coastal Zone, including Big Sur:
The County has consistently interpreted and enforced the Zoning Ordinance on
this matter: In fact, between 1997 and 2012, the County had eight code
enforcement cases in the coastal zone that involved short term rentals. We had ten
other cases where it was not clear the type of violation, but were clearly related to
illegal rentals. . . .
You further contend that County enforcement has been sporadic since 2013.
County’s code enforcement is complaint-based, and County responded to nine
alleged short term rental violations during the years 2013 and 2014. Six of those
cases have been resolved (closed), one is scheduled for hearing before a hearing
officer, and two others are currently open. The fact that County had code
enforcement cases during the entire period, including during and immediately after
the hearings in 1997-1999 when the issue was likely fresh in everyone’s mind,
supports the interpretation that short term rentals were and are not allowed by right
as a type of single family dwelling use.
In addition, I have been with the County since 1999, around the time that the
County and Coastal Commission were dealing with this issue. I was taught that
short term rentals were not allowed in the Coastal Zone as part of my training.
(Attachment C)
In addition to the County’s 2015 interpretation and Mr. Novo’s subsequent letter,
numerous records attached herein demonstrate that STRs have been consistently
prohibited in Big Sur, including:
• A 2012 letter authored by Mike Novo providing “[t]ransient uses (not less than
seven (7) days or more than thirty (30) consecutive calendar days) are not
listed as uses allowed within the coastal zone and, therefore, are prohibited.”
(Attachment D).

1

On July 9, 2015, County staff responded to an “Interpretation Request” pertaining to
STR operation within the Coastal Zone. County staff provided, in relevant part, “[r]ental
for 30 days or less (non-bed and breakfast) is not permitted in the Coastal Zone.”
(Attachment B)
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• A 2015 e-mail authored by Joshua Bowling, Senior Code Compliance
Inspector, providing “[t]he rental of a property for less than 30 days in the
Coastal Zone is a violation of Monterey County Code.” (Attachment E)
• A Referral Submittal Form submitted by former Supervisor Dave Potter,
providing “the Monterey County Code currently only allows STRs (occupancy
not less than 7 and not more than 30 days) in residential neighborhoods in the
non-Coastal Zone area pursuant to a permit issued by the County.”
(Attachment F).
Also attached are numerous records demonstrating the County has repeatedly
taken enforcement actions against STRs, including:
• A “Courtesy Notice” template providing that “[r]ental for 30 days or less (nonbed and breakfast) is not permitted in the Coastal Zone,” and “the County will
actively enforce violations to the existing code and continue to investigate any
complaints that are received.” (Attachment G)
• A 2013 Facebook post by a Big Sur STR operator providing that the County
“red tagged” him for “renting out [his] house out short term.” (Attachment H).
• A screenshot of a webpage displaying records of enforcement actions taken
against an STR operator in Big Sur in 2016, 2018, and 2020. (Attachment I)
The County’s longstanding policy was reinforced by the Board in 2021. On
December 8, 2021, the Board voted unanimously to approve a “Pilot Program” that
authorized aggressive enforcement actions to be taken against STRs in District 5, which
includes Big Sur, based on the existing prohibitions in the Local Coastal Program. In
part, the “Pilot Program” reclassified the priority level for enforcement of STR operations
from the lowest to the highest level, and increased the fines the County could impose on
violators.
County staff’s declaration in 2016 that STRs “may be permitted in the Coastal
Zone with an approved Coastal Development Permit” had no effect on the County’s
longstanding policy of prohibiting STRs. (Attachment J). This is because the County has
never issued a coastal development permit for STR operation within Big Sur. All of the
STRs that have historically operated—and those that currently operate—are doing so
without a coastal development permit. Thus, whether the County’s policy is characterized
as an outright prohibition of STRs, or only a prohibition of STRs without a coastal
development permit, is a distinction without a difference. Regardless of the
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characterization, it is clear that all STR operations that occurred in Big Sur between at
least 1997 and June 16, 2022 were unlawful and subject to enforcement.
B.

The Estoppel Letter Authorizes the Operation of STRs in all Coastal
Zone Areas within the County’s Jurisdiction.

The estoppel letter effectuated a significant change in County policy. Decades of
County statements that such operation was prohibited and County enforcement actions to
that effect had sent a clear message to property owners that STR operation came at
significant legal risk. The estoppel letter effectively authorizes STR operation, by
removing any risk of enforcement. In addition to staying enforcement of “simple STR
activity,” the letter lays out a clear and simple pathway under which STRs may operate,
including (1) registering with the County, (2) obtaining a Transit Occupancy Tax
(“TOT”) registration certificate, (3) remitting all TOT payments, and (4) displaying their
TOT registration number inside the premises. The County’s assertion that the letter
reflects the “status quo” is entirely unfounded. My clients and the community are aware
of numerous property owners in Big Sur that intend to take advantage of this new
pathway to “compliance.”
II.

The County’s Stay of Enforcement Actions Against “Simple STR Activity”
Constitutes a “Project” as Defined Under the California Environmental
Quality Act.

The County did not appear to conduct any environmental review prior to issuing
the estoppel letter. However, (1) the estoppel letter is an “activity directly undertaken by”
the County, (2) the letter will cause either a direct or reasonably foreseeable indirect
change in the environment, and (3) issuance of the letter was a discretionary action. The
issuance of the estoppel letter is therefore a “project,” and the County’s failure to conduct
proper environmental review is a violation of CEQA. Pub. Res. Code §§ 21001.1, 21080.
The term “project” is “given a broad interpretation in order to maximize protection
of the environment.” McQueen v. Board of Directors (1988) 202 Cal.App.3d 1136, 1143.
Whether agency action constitutes a “project” is a question of law and “thus presents no
question of deference to agency discretion or review of substantiality of evidence.”
Kaufman & Broad-South Bay, Inc. v. Morgan Hill Unified School Dist. (1992) 9
Cal.App.4th 464, 470.
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A.

Issuance of The Estoppel Letter is an “Activity Directly Undertaken
By” the County.

CEQA defines a “project” as “an activity which may cause either a direct physical
change in the environment, or a reasonably foreseeable indirect physical change in the
environment, and which is any of the following: (a) An activity directly undertaken by
any public agency…” Pub. Res. Code § 21065. This requirement is satisfied as the
estoppel letter was issued by County staff based on Board direction. Formal approval of
the letter by the Board is unnecessary. Courts have refused to limit the scope of a
“project” to those formally approved by an agency, and have repeatedly taken a literalist
approach when deciding if an agency action constitutes an “activity directly undertaken
by” that agency. It has been previously held that action on an interim code enforcement
program falls within the definition of “project.” Apartment Ass’n of Greater Los Angeles
v. City of Los Angeles (2001) 90 Cal.App.4th 1162, 1169.
B.

The Estoppel Letter May Cause Either a Direct or Reasonably
Foreseeable Indirect Change in the Physical Environment.

The potential traffic, noise, public safety, and water usage impacts that may occur
as a result of the estoppel letter are sufficient to satisfy this requirement. Effectively
authorizing STR operation, after decades of prohibiting such operation and taking dozens
of enforcement actions against violators, is likely to cause an increase in the operation of
STRs in Big Sur as property owners realize that operation will not draw enforcement
action. An increase in STR operation will likely cause an increase in traffic impacts,
particularly on Highway 1 and vehicle miles traveled. New STR uses will also increase
noise impacts, as STRs frequently operate as places for parties, wedding, events, and
other noise-causing activity. In addition, STR uses have brought public safety hazards,
including increased risk of wildfire ignitions and traffic accidents on narrow and
dangerous private roads; increased STR activity will increase this risk. Finally, as STRs
are frequently operated from residences owned by investors or non-primary residences,
increased STR use is likely to cause increased water use, which is of particular concern in
this extreme drought.
Numerous courts—including the California Supreme Court—have found a direct
or reasonably foreseeable indirect change in the environment where it was plausible that
an agency’s action could result in impacts. See, e.g., Union of Medical Marijuana
Patients, 7 Cal.5th at 1199 (ordinance authorizing medical marijuana businesses satisfied
this prong because the establishment of new business “could cause a citywide change in
patterns of vehicle traffic”); San Lorenzo Valley Community Advocates for Responsible
Education v. San Lorenzo Valley Unified School Dist. (2006) 139 Cal.App.4th 1356,
1380 (transfer of students from one campus to two other campuses satisfied this
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requirement because “[t]he transfer could increase traffic congestion and parking
problems, with attendant environmental effects”). The community is not required to show
certain environmental impacts to trigger the need for CEQA review; indeed, that is the
purpose of the EIR or Negative Declaration.
C.

Issuance of the Estoppel Letter was a Discretionary Action.

Issuance of the estoppel letter—a unilateral action taken by the County even
though it was under no legal obligation to do so—was a quintessential “discretionary”
decision. CEQA only requires environmental review of “discretionary” projects, defined
as those “which require[] the exercise of judgment or deliberation when the public
agency or body decides to approve or disapprove a particular activity.” 14 C.C.R. §
15357. By contrast, “ministerial” projects involve “little or no personal judgment by the
public official as to the wisdom or manner of carrying out the project.” Id. The key test is
whether the agency has the authority to change the project in a way that would lessen its
environmental impacts. Mission Peak Conservancy v. State Water Resources Control Bd.
(2021) 72 Cal.App.5th 873, 881.
Here, County staff acted unilaterally, issuing the estoppel letter even though it was
under no legal obligation to make any decision pertaining to its enforcement authority.
Further, no legal authority guided the County in making its decision. Because the County
was not constrained in its decision-making, it retained the ability to make changes to the
estoppel letter that would have lessened its environmental effects. This includes, for
example, excepting Big Sur from the stay of enforcement activity.
The County’s issuance of the estoppel letter resembles the “discretionary
decisions” to increase college enrollment at the heart of Save Berkeley’s Neighborhoods
v. Regents of University of California, which, like the decision to issue the estoppel letter,
were not made pursuant to any legal obligation and not guided by any legal authority. 51
Cal. App.5th 226, 232. Thus, the County’s issuance of the estoppel letter fits squarely
within the definition of a “discretionary” project.
In sum, the County’s issuance of the estoppel letter triggered CEQA compliance
obligations. Yet, we have found no evidence that the County even considered the
environmental impacts of its action. The estoppel letter must be withdrawn until the
County can understand such impacts on the sensitive environment of Big Sur.
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III.

Issuance of the Estoppel Letter Constitutes “Development” as Defined by the
Coastal Act.

We are aware that the County issued the estoppel letter because of a lawsuit
alleging that the County’s enforcement program constituted “development” under the
Coastal Act. However, this argument is premised on the erroneous assertion that the
County previously allowed STRs in Big Sur. As explained above, the County has
consistently stated that STRs are not permitted in Big Sur, in part because they are
inconsistent with the Big Sur Local Coastal Program. In fact, rather than eliminate the
County’s Coastal Act problem, the estoppel letter has created a new one. It is and will
continue to cause an increase in the occupancy of residential buildings in the Coastal
Zone – the quintessential change in intensity of use. Moreover, the estoppel letter
authorizes use that is prohibited by the Big Sur Land Use Plan, in direct contravention of
the Coastal Act.
Before the County can undertake any “development” within the Coastal Zone, it
must obtain a coastal development permit from the California Coastal Commission. Pub.
Res. Code § 30600(a). In relevant part, “development” is defined as a “change in the
density or intensity of use of land” or a “change in the intensity of use of water, or of
access thereto.” Pub. Res. Code. § 30106. Development is only authorized if compliant
with the jurisdiction’s certified Local Coastal Program.
The term “development” has been interpreted very broadly to encompass a much
wider range of activities than what is colloquially considered development. See, e.g.
Surfrider Foundation v. Martins Beach 1, LLC (2017) 14 Cal.App.4th 238, 248-50
(closing and locking a gate that is usually open to allow public access to a beach is
“development”); LT-WR, L.L.C. v. California Coastal Com. (2007) 152 Cal.App.4th 770,
779 (posting “no trespassing” signs on a large parcel used to access a beach is
“development”).
County staff’s issuance of the estoppel letter fits squarely within the definition of
“development.” By effectively authorizing STR operation within Big Sur, the estoppel
letter will inevitably cause an increase in the occupancy of residential buildings and
congestion on Highway One, the primary coastal access point in the area. Therefore,
issuance of the estoppel letter constitutes both a “change in the … intensity of use of
land” and a “change in the intensity of use of water, or access thereto.” Pub. Res. Code. §
30106.
The County’s issuance of the estoppel letter is analogous to the multiple cases
where courts held that the imposition of a prohibition on STRs—in jurisdictions where
STRs were previously allowed—constitutes development. Greenfield v. Mandalay Shores
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Community Assn. (2018) 21 Cal.App.5th 896; Keen v. City of Manhattan Beach (2022)
77 Cal.App.5th 142; Kracke v. City of Santa Barbara (2021) 63 Cal.App.5th 1089.
Specifically, the courts held these prohibitions constitute a “change in the density or
intensity of use of land” because they decreased public coastal access. As a prohibition of
STR activity that causes a decrease in coastal access constitutes a “change in the
intensity” of access to water, so does an authorization of STR activity that causes an
increase in the intensity of the use of land.
Interpreting the Coastal Act broadly to include issuance of the estoppel letter
within the definition of “development” furthers the Act’s goal of protecting the coastal
zone environment. Pub. Res. Code. § 30001.5(a). The additional STR operation that will
result from issuance of the estoppel letter will cause a significant increase in the number
of people interacting with—and potentially damaging—the coastal environment. Thus,
preventing issuance of the estoppel letter until the County has undergone the coastal
development permit process—including Commission approval—furthers the goals of the
Coastal Act.
IV.

Conclusion

BSDC reiterates its opposition to the County’s issuance of the estoppel letter, and
its readiness to file suit against the County to protect the natural and cultural values of
Big Sur. However, BSDC would prefer to solve its differences with the County amicably,
in a way that avoids timely and costly litigation. To that end, BSDC requests that it and
the County enter into a tolling agreement that will allow BSDC sufficient time to meet
with County staff and members of the Board, in hopes a workable solution may be
reached.
We ask for a response via email or telephone at the contact information above no
later than August 8, 2022. Thank you for your consideration.
Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

Sara A. Clark
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cc:

Supervisor Luis Alejo, District 1
Supervisor John M. Phillips, District 2
Supervisor Chris Lopez, District 3
Supervisor Wendy Root-Askew, District 4

Attachments:
A – Estoppel Letter (June 16, 2022)
B – County Response to Interpretation Request (July 9, 2015)
C – Mike Novo Letter Defending County Interpretation (August 18, 2015)
D – Mike Novo Letter Regarding STRs (May 11, 2012)
E – Joshua Bowling E-mail Regarding STRs (December 15, 2015)
F – Former Supervisor Dave Potter Referral Submittal Form
G – Courtesy Notice Template for STR Violations
H – Facebook Post Regarding STR Violation (October 25, 2013)
I – Screenshot of Webpage Showing Enforcement Against Violator
J – County letter revising its 2015 interpretation (September20, 2016)
1540721.3

ATTACHMENT A

ATTACHMENT B

ATTACHMENT C

ATTACHMENT D

ATTACHMENT E

Orran Balagopalan
From:
Sent:
To:
Subject:

sur1954janet@aol.com
Monday, July 18, 2022 7:41 AM
Sara A. Clark
Fwd: Short Term Rentals - December 15, 2015 - Code Enforcement - Josh Bowling

December 15, 2015
Rental of a property for less than 30 days is a violation ...
-----Original Message----From: Bowling, Joshua x5227 <BowlingJ@co.monterey.ca.us>
To: 'sur1954janet@aol.com' <sur1954janet@aol.com>
Sent: Tue, Dec 15, 2015 3:44 pm
Subject: Short Term Rentals
Janet,
Tim has asked that I respond to your question concerning Short Term Rentals….
The rental of a property for less than 30 days in the Coastal Zone is a violation of Monterey County Co de. If you would like
the County to open a case you can provide me with the address and I will make contact with the owner.
Thank you

Joshua Bowling
Senior Code Compliance Inspector
County of Monterey
Resource Management Agency - Building Services
168 West Alisal Street, 2nd Floor
Salinas, CA 93901
Phone: (831)755-5227 Fax (831)757-9516
bowlingj@co.monterey.ca.us
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ATTACHMENT F

ATTACHMENT G

ATTACHMENT H

ATTACHMENT I

ATTACHMENT J

