396 HAYES STREET, SAN FRANCISCO, CA 94102

SARA A. CLARK

T: (415) 552-7272 F: (415) 552-5816

Attorney

www.smwlaw.com

Clark@smwlaw.com

November 13, 2020
Via Electronic Mail Only
Chairman Chris Lopez
Monterey County Board of Supervisors
168 West Alisal Street, 1st Floor
Salinas, California 93901
Email: RMAcomments@co.monterey.ca.us
Re:

Vacation Rental Ordinance

Dear Chairman Lopez and Members of the Board:
On behalf of this firm’s client, the Big Sur Local Coastal Program
Defense Committee (“BSDC”), I write regarding the Board of Supervisor’s
consideration of the proposed Monterey County Vacation Rental Ordinances,
especially as they relate to the Big Sur Land Use Plan.
The BSDC is a group of residents and business owners concerned for
the preservation of the cultural and natural values of Big Sur and the land use plan
that protects them for the public to enjoy. Currently, over 250 members of the Big
Sur community are supporters of the Defense Committee. There are few places in
the world that have been subject to more thoughtful and passionate planning efforts
than the Big Sur Coast, directed toward the protection of public access to its
renowned scenic highway and the preservation of its natural and cultural values.
The BSDC has been concerned about vacation rentals since their rise in popularity
and has repeatedly expressed its concerns about the direction of the proposed
ordinance.1 As currently drafted, the ordinance would result in a significant
expansion of authorized vacation rentals within the Big Sur Land Use Plan area,
with numerous impacts on traffic, overuse, housing, and public safety.

1

Prior correspondence to the County, dated June 2020, May 2019, and December
2019, is attached here for reference. Many of the BSDC’s concerns and questions
remain unresolved.
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Overall, the BSDC strongly agrees that the questions raised in the
Planning Commissions July 8, 2020 letter must be answered before any draft
ordinance can be adequately considered. The questions regarding affordable
housing, character and intensity, and enforcement are all critical. Today, the BSDC
wants to highlight and elaborate on two particular questions raised by the Planning
Commission: visitor serving unit caps and unique neighborhoods. The end of the
letter also responds to the Staff Report, released November 11, 2020.
Visitor Serving Unit Caps
First, the BSDC agrees with the Planning Commission that Visitor
Serving Unit (VSU) caps are a critical policy tool intended to “reflect infrastructure
limitations” and “balance residential and visitor serving uses.” The BSDC is
likewise skeptical that the staff-proposed formula for vacation rental uses is
appropriate, given that VSU caps are intended to address impacts created by peak
uses, such as infrastructure impacts and overuse.
One issue that is not addressed by the Planning Commission letter,
however, is the apparent confusion about the current status of the Big Sur LUP’s
VSU cap. In their presentation at the Planning Commission, County staff stated
that there are 260 remaining visitor serving unit allocations available under the Big
Sur LUP. Staff further explained that this number was calculated by subtracting 40
inn units that were approved after adoption of the plan on April 10, 1986 from the
total cap of 300 new units. Staff acknowledged, however, that their records on this
issue are likely incomplete. The Staff Report concludes, without documentation,
that “there are approximately 235 visitor serving units remaining in the plan area.”
Based on the BSDC’s review of the Big Sur LUP and changes in
development since 1986, the staff-provided calculations are wholly inaccurate.
Policy 5.4.2.9 states that “up to 300 new visitor-serving lodge or inn units on the Big
Sur Coast” are allowed, in order to ensure “the protection of the capacity of
Highway One to accommodate recreational use, the avoidance of overuse of areas of
the coast, and the need for development to respect the rural character of the Big Sur
Coast and its many natural resources.” This cap is intended to apply to lodge, inns,
and RV campgrounds (which include utility connections and paved surfaces), but
not rustic campgrounds or hostels. See Big Sur LUP, Table 1; see also Big Sur
Coastal Implementation Plan § 20.145.140(B)(1)(c)(5).
As the cap only applies to new visitor-serving lodge, inn, or RV
campground units, it is crucial to determine the number of such units in existence
at the time of LUP certification to establish the proper baseline. Fortunately, the
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LUP itself provides that information. Section 5.1.4 states that in 1986, there were
“eight motel, lodges, or inns on the coast providing a total of 168 rooms.” This figure
appears to include 11 units at the New Camaldoli Hermitage, “accommodations for
90 people” at Esalen, and a few cabins at two of the campgrounds.
The Staff Report claims that unidentified “Monterey County permit
history between the 1950’s through the 1980’s indicates permitted rooms, cabins
and tent cabins exceed the amount” identified in the LUP. But without access to
this underlying data, it is difficult to see why the public should trust anything but
the baseline information provided in the Coastal Commission certified LUP.
Based on 2019 data collected from the Big Sur Chamber of Commerce
and individual property owners and largely validated by staff, there are at least 494
rooms, cabins, and tent cabins in Big Sur. There are also at least 55 additional RV
campground sites, for a total of 549 visitor serving units. In other words, when
compared to the 168 unit baseline, over 300 visitor serving units have already been
developed in Big Sur since 1986, and the cap has already been exceeded.
The LUP also makes clear that vacation rentals should count toward
the cap. The key purposes of the cap are to protect the capacity of Highway One to
accommodate recreational use and to avoid overuse. Regulation of vacation rentals
under the cap plainly serves both of these purposes.
Unique Neighborhoods
Second, the BSDC urges the Board to consider tailored regulations to
address unique neighborhoods within the County, specifically including the Big Sur
coast. As previously articulated, the Big Sur LUP’s polices are inconsistent with
vacation rental use and alone merit a wholesale ban on vacation rentals through the
LUP area. Moreover, the severe affordable housing shortage—particularly for
workers at visitor-serving uses—together with the existing availability of a range of
visitor-serving accommodations, suggest that a complete ban on vacation rentals in
the Big Sur LUP area is both warranted and lawful.2
Previously, the County raised concerns that a vacation rental ban in
Big Sur would run afoul of the California Coastal Act. But the Coastal
Commission’s recent decision to allow the City of Laguna Beach to ban most
vacation rentals in the City’s residential areas demonstrates that—in certain
2

Notably, the Big Sur LUP downzoned residential buildout leaving only 600 (plus
or minus) buildable parcels).
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circumstances—bans may be appropriate under the Coastal Act. Specifically, the
staff report notes that the City already provided ample visitor-serving overnight
accommodations “based on its size and relative to other coastal cities.” See
https://documents.coastal.ca.gov/reports/2020/10/W11a/W11a-10-2020-report.pdf.
Notably, the City estimated that there were approximately 1,305 existing
hotel/motel lodging units, for a population of approximately 22,749 people for a ratio
of about 1 visitor serving unit for every 17.4 residents. Big Sur far exceeds this
ratio, with about 1 hotel/motel lodging unit for every 4 residents. When cabins and
campgrounds are added—which are intended to provide low-cost accommodations
by design—the ratio further supports a decision that Big Sur already provides
ample visitor serving accommodations “based on its size and relative to other
coastal cities.”
Other Considerations
The BSDC offers a few additional comments related to the Planning
Commission letter. With respect to affordable housing, the Board must consider
that existing planning documents, like the Big Sur LUP, already call for the
protection of affordable housing. Any Vacation Rental Ordinance must be consistent
with these policies. With respect to enforcement, the BSDC urges the County work
proactively work with hosting platforms like Airbnb and Expedia Group to enact
“notice and takedown” policies similar to cities like San Francisco, Santa Monica,
and Cupertino, which would allow the County to enforce its ordinance more
effectively and at lower cost.
Response to Staff Report
Finally, the Staff Report attempts address the Planning Commission’s
concern that the County lacks either a factual basis or credible analysis to support
the conclusion that limited vacation rentals are similar to residential use. However,
the Staff Report again provides no actual facts or analysis. Instead, it resorts to
making the same generalized conclusions about the potential impacts of regulation.
See, i.e., Attachment E at 3 (“By controlling the Principal Resident occupancy,
duration and frequency of the transient use, Limited Vacation Rentals would have a
similar character, density, and intensity as the existing residential use of the
property.”), id. (“Due to these limitations, Limited Vacation Rentals would not
involve a risk of environmental impacts.”) id. (claiming that Limited Vacation
Rentals do not change the density or intensity of land use); id. 5 (Limited Vacation
Rental Regulations would “prevent the loss of a residential unit from the market.”).
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Yet again, however, the County has provided no data, analysis, or facts
to back up these unqualified statements. The County therefore has no way of
actually knowing whether Limited Vacation Rentals, and their associated
regulations, actually have a “similar character, density, and intensity” as
residential uses, actually result in no risk of environmental impacts, or actually
result in the loss of residential units. The BSDC, members of the public, and
members of the Planning Commission have articulated how Limited Vacation
Rentals are likely to result in numerous impacts across a range of issues, including
traffic, overuse, affordable housing, and public safety.
The County must do more than simply claiming its assumptions are
true. This is particularly true given that the Staff Report—in the same section—
asserts that Limited Vacation Rentals are akin to Bed & Breakfasts, which are
treated as a commercial use and regulated under the visitor-serving unit caps.
Attachment E, at 6 (noting that Bed & Breakfasts also require owner-occupancy).
To support any findings of consistency with the Big Sur LUP and the Coastal Act,
as well as to make any CEQA findings, the County must carefully evaluate its
assumptions, revise the Ordinance to address these issues, and support its ultimate
decision with substantial evidence. To proceed otherwise would be unlawful.
Thank you for your consideration. Please let me know if you have any
questions.
Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

Sara A. Clark
cc:

Melanie Beretti, berettim@co.monterey.ca.us
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June 9, 2020
Via Email Only
Chairman Paul Getzelman
Monterey County Planning Commission
GetzelmanPC@co.monterey.ca.us
pchearingcomments@co.monterey.ca.us
Re:

June 10, 2020 Planning Commission Meeting – Agenda Item 3
(Short-Term Rental Ordinances)

Dear Chairman Getzelman and Members of the Planning Commission:
On behalf of this firm’s client, the Big Sur Local Coastal Program
Defense Committee (“BSDC”), I write regarding the Planning Commission’s
consideration of the proposed Monterey County Short-Term Rental Ordinances,
especially as they relate to the Big Sur Land Use Plan.
The BSDC is a group of residents and business owners concerned
about the protection of the natural and cultural values of Big Sur. Currently, over
250 members of the Big Sur community are supporters of the Defense Committee.
There are few places in the world that have been subject to more thoughtful and
passionate planning efforts directed towards preservation of natural and cultural
values than Big Sur. The BSDC has been concerned about vacation rentals since
their rise in popularity and has repeatedly expressed its concerns about the
direction of the proposed ordinance. As currently drafted, the ordinance would
result in a significant expansion of authorized vacation rentals within the Big Sur
Land Use Plan area, with numerous impacts on the community, public safety, and
visitor experience.
Given the short window of opportunity to review the current agenda
materials, this letter is necessarily brief, focusing only on the new materials and
proposed changes to the ordinance.
As an initial matter, the staff report indicates that in July 2019, “the
commission supported with an 8:0 consensus vote that the BSLUP strictly limits
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visitor serving facilities and requested that staff provide analysis that demonstrates
how vacation rentals of any kind are compatible with the BSLUP.” (emphasis
added). Yet, the provided materials do not contain any analysis regarding the
BSLUP or its regulation of vacation rentals. The BSDC’s prior comments—
submitted in May 2019 and December 2019 and attached here for reference 1—
contain a comprehensive analysis of the incompatibility of short-term rentals with
the Big Sur Land Use Plan. The BSDC urges you to carefully consider these
comments, particularly in light of the absence of such information in the staff
report.
The Planning Commission also previously requested information
regarding the availability of existing affordable accommodations in Big Sur. As
explained in the attached December 2019 memo, this information may be relevant
to show that the Big Sur community is already meeting any obligation to provide
affordable accommodation for coastal access through campgrounds and RV spots.
However, the County has not yet provided any information regarding the number,
relative affordability, and occupancy rates for these accommodations. The BSDC
urges the Planning Commission to direct further research and reporting regarding
this requested information prior to making any policy decision regarding the
ordinance.
With respect to the draft ordinance, Section 20.64.290(D)(2)(a) provides
that all vacation rentals in Big Sur will be subject to Policy 5.4.3.C.7 of the BSLUP. 2
This policy requires all visitor serving units to be evaluated on an “individual basis”
for consistency with the BSLUP, including with respect to traffic, environmental,
and visual constraints. The ordinance, however, provides that all limited vacation
rentals will be entitled to a ministerial, over-the-counter permit. See Section
7.110.050(B). For any vacation rentals in Big Sur, the ordinance must be revised to
provide an opportunity for the type of discretionary, individual review required by
the BSLUP.
The BSDC appreciates the Planning Commission’s recommendation to
apply visitor serving unit caps to all vacation rentals, and strongly urges the
The BSDC was surprised to see that staff provided responses to comments made
by the Pebble Beach Company, but no other members of the public.
2
This section of the ordinance also provides that all vacation rentals in Big Sur will
be “subject to the maximum unit limitation set forth in Policy 4.3.6.E.4.” We are
unable to locate such a section in the BSLUP. The ordinance must be clarified
before any recommendation can be provided; the BSDC reserves the right to
comment on the corrected language.
1
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Planning Commission to reject staff’s recommendation to exempt limited vacation
rentals from the caps. See Agenda Packet, Exhibit B at 5-6. Staff asserts that
limited vacation rentals are “consistent with the intensity of residential use” and
that such rentals “do not result in the loss of residential units from the housing
market.” However, the staff report provides no empirical evidence to support these
claims. Indeed, as further explained in the BSDC’s May 2019 letter, it appears
likely that limited vacation rentals both increase the intensity of use (particularly
with respect to traffic) and lead to a loss of residential units from the housing
market. Even if a principal resident retains residential use of a portion of the
property, allowing limited vacation rentals necessarily transforms available
residential space to a commercial use. There is no valid reason exempt this visitorserving use from the visitor-serving unit cap.
If the Planning Commission keeps the visitor-serving unit caps in
place—as it should—the BSDC urges the Planning Commission to reconsider the
mechanism for calculating how limited vacation rentals will be counted against the
visitor serving unit caps. Section 20.64.290(D)(2)(a) of the draft ordinance proposes
that limited vacation rentals will be counted as 0.19 visitor serving units per
bedroom, presumably based on the calculation provided on page 5 of Agenda Packet,
Exhibit B (“Limited Vacation Rental with two (2) rental bedrooms = (140 rental
days per year/365 days per year) X [(2 persons per room X 2 rooms)/4 persons] =
0.38 VSU-equivalents”). In other words, the draft ordinance counts limited vacation
rentals as less than one full visitor serving unit simply because the vacation rental
is only permitted to operate for up to 140 rental days per year, while hotels are
generally permitted to operate for up to 365 days per year.
This adjustment makes little logical sense. The visitor serving unit
caps are intended to address externalities that are present during peak visitation
season, the times at which limited vacation rentals are most likely to operate. A
limited vacation rental that is permitted to operate only during the summer season
and winter holidays has the same adverse impact as a limited vacation rental that
is also open during less busy periods. See BSLUP Policy 5.4.2.9 (visitor serving unit
cap intended to protect “the capacity of Highway One to accommodate recreational
use” and avoid “overuse of areas of the coast,” conditions that are exacerbated
during peak visitation periods). Property owners will rent their units when they are
most profitable; these are likely to be during peak season.
Finally, the staff report states that the draft ordinance “incorporates
all public feedback received to date.” This statement is inaccurate. The BSDC and
much of the Big Sur community has advocated for years for a complete prohibition
on short-term rentals in Big Sur. The draft ordinance does not incorporate this
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feedback, nor do the materials presented to the Planning Commission adequately
respond to the concerns raised. The BSDC urges the Planning Commission to direct
staff to fully incorporate and address these concerns in a revised ordinance.
Thank you for your consideration. If you have any questions, please do
not hesitate to contact me.
Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

Sara A. Clark

cc:

John Dugan (duganj@co.monterey.ca.us)
Melanie Beretti (berettim@co.monterey.ca.us)
Mary Wright, BSDC (mrwbigsur@gmail.com)
Ken Wright, BSDC (krwbigsur@gmail.com)
Kirk Gafill, BSDC (kgafill@nepenthebigsur.com)
Ernesto Gonzalez (egonzalezsr56@gmail.com)
Ana Ambrize (ambrizana1@gmail.com)
Rich Coffelt (richcoffelt@msn.com)
Francisco Mendoza (mendozaF1@co.monterey.ca.us)
Melissa Duflock (mduflock@gmail.com)
Amy D. Roberts (amydroberts@ymail.com)
Etna Monsalvee (MonsalveE@co.monterey.ca.us)
Katharine Daniels (Daniels.kate@gmail.com)
Martha Diehl (mvdiehl@mindspring.com)
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May 24, 2019
Via E-Mail and U.S. Mail
Melanie Beretti
Property Administration/Special Programs Manager
Monterey County Resource Management Agency
1441 Schilling Place, 2nd Floor South
Salinas CA, 93901
E-Mail: berettim@co.monterey.ca.us
Re:

Comments of the Big Sur Defense Committee on the Draft
Vacation Rental Ordinances (REF130043 and REF100042)

Dear Ms. Beretti:
On behalf of this firm’s client, the Big Sur Local Coastal Program Defense
Committee (“BSDC”), I submit the following comments on the proposed regulations
for vacation rental uses in the unincorporated areas of Monterey County (“the
Ordinance”), which allow both homestays and limited short-term rentals in the Big
Sur Area.
The BSDC is a group of residents and business owners concerned about the
protection of the natural and cultural values of Big Sur. Currently, over 250
members of the Big Sur community are supporters of the Defense Committee. There
are few places in the world that have been subject to more thoughtful and
passionate efforts directed towards preservation of its natural and cultural values
than Big Sur. The BSDC has been concerned about vacation rentals since their rise
in popularity, as demonstrated in the overview letter attached as Exhibit A.
This letter describes why the County’s current proposal to allow vacation
rentals in Big Sur would severely undermine the existing policies protecting Big Sur
in the Big Sur Land Use Plan (“the BSLUP” or “Plan”) and erode the community
that defines Big Sur as a unique place. As demonstrated below, allowing any type of
vacation rentals in Big Sur would be inconsistent with the protections currently in
place in the BSLUP. The issues we focus on include the following:
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•

The historical context of how and why these types of uses have not
been legal in Big Sur;

•

An overview of policies from the BSLUP and the inconsistencies the
Ordinance would present;

•

Why the Ordinance would essentially remove the remaining long-term
affordable and/or employee housing stock from the extremely limited
available units in Big Sur;

•

Why vacationers would generate additional Vehicle Miles Traveled
(VMT) as compared with the traffic behavior of actual Big Sur
residents;

•

Public Safety hazards that would be increased with the allowance of
vacation rentals in remote residential neighborhoods; and

•

The inappropriate use of a California Environmental Quality Act, Pub.
Resources Code § 21000 et seq. (“CEQA”) exemption for the Ordinance.

Given the legal and policy issues identified in this letter, we urge the County to
revise the Ordinance to fully exclude vacation rentals within the BSLUP area, prior
to bringing the Ordinance to the Planning Commission.
I.

The BSLUP and Its History Provides Important Context for Why
Vacation Rentals Should Be Banned in Big Sur.

The BSLUP was adopted in the mid-1980’s because the community
recognized that pressures for new residential and commercial development, as well
as increased use of the area by visitors, required a land use plan that would
implement a sustainable future for Big Sur. For this reason, the community as a
whole agreed to accept a significant downzoning of private lands in the BSLUP
area, in exchange for the belief that the BSLUP would best protect the community.
A.

The Plan Relies on Three Central Tenets to Promote LongTerm Sustainability.

The BSLUP incorporates three central tenets that are threatened by the
proposed Ordinance. First, the Plan recognized the County’s responsibility to
maintain the Highway 1 corridor as a recreational route, not as means of
accommodating access to residences, businesses, commercial activity, or overnight
lodging. Specifically, the Plan notes that Highway 1 “was built by the public
primarily for scenic travel and recreational enjoyment and over the years has been
managed with this purpose always in mind. In light of the public’s great need for

Melanie Beretti
May 24, 2019
Page 3
recreational opportunities, this original objective has become even more important. .
. . The County’s purpose will be to maintain and enhance the highway’s aesthetic
beauty and to protect its primary function as a recreational route.” BSLUP, Section
2.2.3.
Second, the Plan recognizes that increased visitation and overuse may have a
negative impact on the community that must be managed. For instance, in 1986,
the Plan noted that “Use of Highway 1 has grown beyond expectation. Pressures for
new residential and commercial development, as well as increased public
acquisitions and access, are now being felt along with a steady increase in
recreational development and use.” BSLUP, Section 1.3.
Third, the BSLUP recognizes that the people who live in Big Sur are central
to its ongoing success. The BSLUP recognizes that the scenic beauty of the Big Sur
coast, and the opportunity to escape urban patterns, are prime attractions for
residents and visitors alike . . . and that quality should have precedence over
quantity of any permitted uses, whether residential, recreational, or commercial.
The community itself and its traditional way of life are resources that can help to
protect the environment and enhance the visitor experience.” BSLUP, Section 2.1
(emphasis added); See also BSLUP, Section 2.2.4 (“The County’s primary land use
planning objective is to minimize development of the Big Sur coast in order to
preserve the coast as a scenic rural area where residents’ individual lifestyles can
flourish, traditional ranching uses can continue, and the public can come to enjoy
nature and find refuge from the pace of urban life.”).
The Ordinance would undermine and erode the important community that is
Big Sur. It would replace its hearty residents with visitors and commercialize the
small pockets of residential neighborhoods that exist. In the following text,
numerous sections of the BSLUP are taken verbatim to illustrate that the existing
plan fully recognized the threats to Big Sur from outside influences, and the
potential for the loss of its culture and residents.
The BSLUP, like the community itself, is a true reflection of why the place is
absolutely unique. The Plan does not read like a typical Land Use Plan, and instead
describes Big Sur’s rarity. For instance:
The rugged mountainous terrain of the Big Sur coast has had a
profound effect on historical use of the area and will continue to serve
as a limitation on the kinds of activities that can be carried on and the
scale of development. Natural constraints to development include
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availability of water, difficult access, unstable soils on steep slopes, and
dangers of fire and flood.
The scenic qualities and the natural grandeur of the coast which result
from the imposing geography, the rich vegetative compositions, and
the dramatic meeting of land and sea are the area’s greatest single
attraction to the public. Big Sur has attained a worldwide reputation
for spectacular beauty; sightseeing and scenic driving are the major
recreational activities.
Although it has remained a rural area where sturdy pioneering
families still carry on ranching, Big Sur’s residents have also achieved
acclaim for their cultural contributions. Many well-known writers,
artists, and artisans have been inspired by the coast’s dramatic vistas
and timeless solitude. A strong community identity continues to attract
new residents and contributes to tourism.
BSLUP, Section 1.2 (emphasis added). The above excerpts set the stage for
understanding the uniqueness of Big Sur’s limitations for allowing vacation rentals.
Not only are there physical challenges, but the Plan highlights the need to retain its
eclectic community as part of its identity and as an attraction to those visiting it.
Likewise, Section 2.2.5 states that “care must be taken that while providing
public access, that the beauty of the coast, its tranquility, and the health of its
environment, are not marred by public overuse or carelessness. Visual access should
be emphasized throughout Big Sur as an appropriate response to the needs of
visitors. Visual access to the shoreline should be maintained by directing future
development out of the viewshed.”
These three tenets—that Highway 1 must be managed as a recreational
resource, that over tourism will lead to environmental and community degradation
and must be addressed, and that the Plan must work to preserve the human
community of Big Sur—undergird the entire Plan. They are the reason the Plan has
been successful in protecting the Big Sur area. But they are also the explanation for
why vacation rentals are so incompatible with the Plan and its policies, as described
further below.
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B.

Elected Officials Recognize the Inconsistency.

The fundamental inconsistency between vacation rentals and the BSLUP has
been recognized not only by the BSDC and other individuals concerned about Big
Sur, but also by various elected and appointed officials.
During the 2016 hearings on vacation rentals, an unusual thing occurred:
Both Monterey County’s then-Congressman (Sam Farr) and a sitting Board of
Supervisor (Dave Potter) expressed that vacation rentals should be banned in
Big Sur. Congressman Farr testified that “the intent of the BSLUP was never,
never to allow STRs . . . short-term renters are never, never a part of the
community-they’re just a business.” Exhibit B. And Supervisor Dave Potter testified
that:
There is no greater threat to the vibrancy of the Big Sur Community
than the issue of Short-term Rentals . . . . I strongly urge you to
include a prohibition of Short-term Rentals in the Big Sur Planning
Area . . . there is a need to retain affordable housing stock, allowing
employees to live close to their jobs, reducing trips on the constrained
Highway One and ensuring that Big Sur remains a community of
locals to provide stewardship of the coast for future generations and
visitors.
Exhibit B. The BSDC took comfort in the fact that its representatives
recognized Big Sur’s unique nature and the problems that would be posed by
legalizing vacation rentals.
The BSDC also sought the opinion of Charles Lester, ex-Executive Director of
the Coastal Commission. As shown in Exhibit C, Dr. Lester evaluated the
consistency between vacation rentals and the Plan, and determined that the Plan
“does not contemplate certain visitor-servicing overnight use in areas zoned
specifically for residential use” and that it specifically “seeks to protect existing
affordable housing in Big Sur, particular for workers in the visitor economy.” He
urged the County to complete an “updated evaluation [of] the supply and demand
for visitor-serving use and the capacity of Highway 1 to continue providing
adequate public access to and along Big Sur” prior to adopting any ordinance
allowing vacation rentals. The County has not even attempted to complete this task.
Finally, the California Coastal Commission has also indicated a wariness
toward categorizing vacation rentals as akin to residential use. When the issue of
vacation rentals was first proposed in 1997, the CCC noted in its response to the
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County that Section 20.06.360 of the certified LCP states that “dwelling means a
structure or portion thereof designed for or occupied exclusively for nontransient residential purposes including one family and multiple family
dwellings, but not including hotels, motels, boarding or lodging houses or other
transient occupancy facilities.” Exhibit D. In other words, the Coastal Commission
has previously recognized that dwelling units are distinct from transient uses.
II.

The County’s Assumption that Homestays and Limited Short-Term
Rentals Are Sufficiently Similar to Residential Uses Is Incorrect and
Unsupported.

The proposed Vacation Rental Ordinance allows for both Homestays and
Limited Short-term Rentals in Big Sur. The County attempts to support this
decision by arguing that such use is “considered residential.” Categorical Exemption
Report, at 6. Specifically, the County’s analysis states that:
“The regulations have been crafted based on the principle that when a
vacation rental use is established, it shall not be discernable from
existing residential use of the dwelling. This use is considered
residential because it is similar in character, density and intensity to a
residential dwelling and would only be allowed in a legally permitted
single family dwelling, duplex dwelling, or a multiple family dwelling.
The structure used as a homestay (or Limited STR) would continue to
function as a primary residence and would not likely result in the
conversion or loss of long-term housing stock and would not be subject
to any applicable visitor serving caps in the respective area they would
be located.
Id. (emphasis added); see also Ordinance, Recital C. This analysis is both incorrect,
as a matter of County code and state law, and unsupported by the facts.
A.

The County’s Code Recognizes that Residential Use Is NonTransient.

First, the County’s own code recognizes that residential use and transient
occupancy are incompatible. Specifically, and as stated above, Section 20.06.360
defines “Dwelling” as “a structure or portion thereof designed for or occupied
exclusively for non-transient residential purposes, including one family and multiple
family dwellings, but not including hotels, motels, boarding or lodging houses or
other transient occupancy facilities” (emphasis added). Inherent in the code is the

Melanie Beretti
May 24, 2019
Page 7
idea that a residential dwelling must be used exclusively for long-term use; transient
occupancy of any kind is prohibited, even if residential use continues in part.
B.

Courts Have Recognized the Difference Between Vacation
Rentals and Residential Use.

The County’s imposition of a Transient Occupancy Tax also demonstrates
that vacation rentals are not the same as residential uses. Chapter 5.40 states that
transient occupancy tax is not to be imposed on “any private dwelling, house, or
other individually owned single-family dwelling unit rented only occasionally and
incidentally to the normal occupancy by the owner or family.” Section 5.40.020(A)
(emphasis added). Yet, the proposed Ordinance states that all vacation rentals must
obtain a transient occupancy tax registration certificate (e.g., Section
20.64.290(D)(8), (E)(8), (F)(9)). In other words, the County acknowledges that
vacation rentals are something other than normal occupancy of a dwelling unit –
they cross over into commercial use and require additional taxation as such.
This issue has also been considered and rejected by numerous courts. In
Ewing v. City of Carmel-By-The-Sea, the California Court of Appeal upheld a shortterm rental ban in Carmel against a constitutional challenge brought by a
homeowner. (1991) 234 Cal.App.3d 1579. The Court approved of the City’s chief
purpose in adopting the ban: “to provide an appropriately zoned land area within
the City for permanent single-family residential uses and structures and to enhance
and maintain the residential character of the City.” Id. at 1590. Significantly, the
Court independently found that short-term rentals have an erosive effect on
residential areas, finding that:
It stands to reason that the “residential character” of a neighborhood is
threatened when a significant number of homes . . . are occupied not by
permanent residents but by a stream of tenants staying a weekend, a
week, or even 29 days. Whether or not transient rentals have the other
“unmitigatable, adverse impacts” cited by the Council, such rentals
undoubtedly affect the essential character of a neighborhood and the
stability of a community. Short-term tenants have little interest in
public agencies or in the welfare of the citizenry. They do not
participate in local government, coach little league, or join the hospital
guild. They do not lead a Scout troop, volunteer at the library, or keep
an eye on an elderly neighbor. Literally, they are here today and gone
tomorrow—without engaging in the sort of activities that weld and
strengthen a community.
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Id. at 1591.
And in Greenfield v. Mandalay Shores Community Association, the California
Court of Appeal considered whether a Homeowner Association ban on short-term
rentals required a coastal development permit under the Coastal Act. (2018) 21
Cal.App.5th 896. In unequivocal terms, the court determined that a CDP was
required, because short-term rentals “change[] the intensity of use and access to
single family residences.” Id. at 901. Short-term rentals are not the same as
residential use; they represent a different intensity and type of use and must be
studied accordingly.
Finally, the Supreme Court of Pennsylvania recently held that short-term
rentals were fundamentally incompatible with single-family residential uses. The
Court noted that the definition of a single-family dwelling unit or “single
housekeeping unit” “unambiguously excluded . . . purely transient uses of property,”
which lack the necessary stability and continuity. Slice of Life, LLC v. Hamilton
Township Zoning Hearing Board (Pa., Apr. 26, 2019, No. 7 MAP 2018) 2019 WL
1870562, at *11. The Court further highlighted that such “permanence and stability
. . . creates a sense of community, cultivates and fosters relationships, and provides
an overall quality of place where people are invested and engaged in their
neighborhood and care about each other.” Id. at *12. While this case is not binding
on Monterey County, it offers persuasive reasoning for why vacation rentals cannot
be properly categorized as a “residential use.”
C.

The County’s Assertion that Vacation Rentals are Similar to
Residential Uses Is Wholly Unsupported.

The County claims that vacation rentals are “similar in character, density
and intensity to residential dwelling[s].” E.g., Categorical Exemption Report, at 10.
Even if the County had discretion to make that determination—which it does not—
the County has utterly failed to provide any evidentiary support for this position.
The County has offered no analysis of the number of residences that will be used for
Homestays or Limited STRs. The County has not determined the number of
overnight visits that are likely in the Big Sur area. The County has conducted no
traffic analyses, even though the staff materials admit that the trip generation
rates for vacation rentals are unknown. Categorical Exemption Report, at 13. And
the County has conducted no economic analysis to determine to what extent
vacation rentals will displace long-term renters or result in conversion of affordable
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housing units. 1 Without any of this information, the County’s entire analysis is
unsupported, and the proposed Ordinance cannot move forward. See Families
Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of Sup'rs
(1998) 62 Cal.App.4th 1332, 1338 (finding of consistency with land use plan must be
supported by substantial evidence).
Indeed, there have been many studies and articles on how vacation rentals
have changed the fundamental character of residential neighborhoods in other
areas. Some examples of these are contained in Exhibit E. The BSDC urges the
County to actually conduct the required analysis before proceeding with this illinformed policy.
D.

The County Has No Realistic Proposal to Address Enforcement.

The County’s analysis is predicated, in part, on the assumption that all
property owners and guests will readily comply with the new ordinance. However,
the County has very limited enforcement staff available to address violations that
are not considered high priority issues (such as public safety and health issues). The
remoteness of Big Sur would make any immediate enforcement issues nearly
impossible to address. Further, the imposition of fines for violations of the
restrictions on vacation rentals would not address neighborhood compatibility
issues as they arise; until they accrue and can be enforced, such fines are unlikely
to discourage operators who make hundreds or thousands of dollars per night.
III.

The Proposed Ordinance is Inconsistent with the BSLUP.

The BSDC’s primary concern is the proposed Ordinance is inconsistent with
the BSLUP, an award-winning document that has appropriately guided growth and
development in the Big Sur area since its adoption in 1986. As outlined above, the
main tenets of the BSLUP are the protection of Highway 1 as a recreational
resource, the need to protect the fragile environment from over tourism and
overuse, and the desire to retain the culture and community of Big Sur’s residents.
As explained further below, each of these core tenets is threatened by the proposed
Ordinance. Moreover, the proposed Ordinance is clearly inconsistent with numerous

Given the lack of information provided by the County, BSDC is considering
engaging additional experts to help assess these issues. BSDC expressly reserves
the right to submit these studies as the proposed Ordinance is considered by the
Planning Commission and the Board of Supervisors.
1
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mandatory and clear requirements. For this reason, the proposed Ordinance must
be revised to prohibit vacation rentals in the BSLUP area before moving forward.
A.

State Law Mandates Consistency.

The State Planning and Zoning Law and the California Coastal Act requires
that development decisions, including zoning amendments, be consistent with the
jurisdiction’s local coastal program or general plan. As reiterated by the courts,
“[u]nder state law, the propriety of virtually any local decision affecting land use
and development depends upon consistency with the applicable general plan and its
elements.” Resource Defense Fund v. County of Santa Cruz (1982) 133 Cal.App.3d
800, 806. Accordingly, “[t]he consistency doctrine [is] the linchpin of California’s
land use and development laws; it is the principle which infuses the concept of
planned growth with the force of law.” Families Unafraid to Uphold Rural El
Dorado County v. Board of Supervisors (1998) 62 Cal.App.4th 1332, 1336 (citations
and internal quotations omitted).
General plans establish long-term goals and policies to guide future land use
decisions, thus acting as a “constitution” for future development. Lesher
Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 540. Specific
plans then ensure implementation of the general plan. Gov. Code § 65450. To
promote coordinated land use policies and practices, state law requires local
governments not just to formulate theoretical land use plans, but also to conform
their development and land use projects and approvals with those duly certified
plans. Citizens of Goleta Valley, 52 Cal.3d at 570; see also Gov. Code § 65860
(requiring consistency of zoning to general plan). The project need not present an
“outright conflict” with a general plan provision to be considered inconsistent; the
determining question is instead whether the project “is compatible with and will not
frustrate the General Plan’s goals and policies.” Napa Citizens, 91 Cal.App.4th at
357, 379.
B.

The Proposed Ordinance Is Inconsistent with Policies that
Promote Separation of Residential and Visitor Service Uses.

The BSLUP repeatedly emphasizes that residential uses and visitor-serving
uses should remain separated. For instance, in Residential Land Use section, the
Plan notes that residential areas are “not well suited for . . . visitor uses.” BSLUP,
Section 5.1.1. Consequently, the Plan states that “use of these areas, to the extent
consistent with resource protection, should continue to be for residential
purposes.” Id. (emphasis added). See also BSLUP, Policy 5.4.3.G.2 (“Development
in designated rural residential areas shall continue to be limited to residential uses
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in order to protect residents from unwanted intrusion by other incompatible
activities and because neither available vacant land, water, nor roads are adequate
to support more intensive uses.”) (emphasis added).
The commercial section of the Plan likewise recognizes the potential land use
conflicts between visitor-serving uses and residential neighborhoods. It states that
“visitor-serving uses will be protected from encroachment by incompatible uses
(such as residences). BSLUP, Policy 5.4.3.E.11. The Plan also requires deed
restrictions to be recorded to preclude rental or subdivision of inn units as separate
residential dwelling units. BSLUP, Policy 5.4.3.C.7.b.
These policies recognize that visitor-serving and residential uses are different
and highly incompatible. The proposed Ordinance, however, proposes to add
unlimited visitor-serving accommodations in the heart of Big Sur’s rural residential
areas. While the County asserts that vacation rental are akin to residential uses,
and therefore are not inconsistent with these policies, this position is both incorrect
and unsupported, as described in Section II. The County provides no other
explanation for how the proposed Ordinance is compatible with these policies.
C.

The Proposed Ordinance Violates the Plan’s Mandatory Limits
on Visitor-Serving Accommodations.

Underlying the BSLUP was an agreement among the community to limit
future development—including residential, commercial, and visitor serving. For
visitor serving units, the Plan incorporated density standards that allowed “up to
300 new visitor-serving lodge or inn units on the Big Sur Coast.” BSLUP, Policy
5.4.2.9. This limit was intended to ensure “protection of the capacity of Highway
One to accommodate recreational use, the avoidance of overuse of areas of the coast,
and the need for development to respect the rural character of the Big Sur Coast
and its many natural resources.” Id.
The County has yet to provide an accurate list of what has been counted
towards this cap. However, according to informal counts conducted and supplied to
the County by the BSDC, Big Sur has likely exceeded the number of allowed visitorserving lodge units beyond the 300 additional units permitted by the Plan.
Yet, the proposed Ordinance intends to allow dozens, if not hundreds, of
additional “visitor-serving lodge or inn units” within the community’s residential
neighborhoods. While the County asserts that vacation rentals are a residential use,
not a visitor-serving use, this claim is belied by the proposed collection of TOT tax
and other factors. See Section II. Vacation rentals must be counted toward the
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existing visitor-serving cap in the Plan. Each room should count as a Visitor Unit,
in accordance with the definitions in the TOT Code. The proposed exceedance of the
visitor-serving unit cap is a clear inconsistency with mandatory and specific
language in the Plan.
D.

The Proposed Ordinance Frustrates BSLUP Policies to Protect
Affordable Housing.

Of great concern to the BSDC is the impact of vacation rentals on long-term
housing stock. Since the at least the 1980s, the shortage of housing has been a
primary concern to Big Sur residents. The BSLUP notes that “A serious housing
shortage exists for employees in Big Sur, particularly in the visitor industry.
Because there is little housing available, employees have at times been forced to
camp-out, live in cars, or move in with friends. The shortage of affordable housing
has also made recruitment of skilled employees difficult.” BSLUP, Section 5.1.2.
Given this concern, the BSLUP contains strict protections for affordable
housing: “The County shall protect existing affordable housing in the Big Sur
coastal area from loss due to deterioration, conversion or any other reason.” BSLUP
Policy 5.4.3.I.1. This mandatory and broad policy requires the County to carefully
consider potential impacts to affordable housing.
If anything, the concerns that drove the County to include this policy are
even more heightened in 2019. Currently, most jobs in Big Sur are low-wage,
service industry positions. As the President/CFO of Nepenthe Kirk Gafill attests, it
remains a severe challenge to find and retain employees for these positions because
of the lack of available rental housing in Big Sur:
We have seen a steady and consistent increase in guest traffic since
2006 (Note: Facebook, as an indicator of social networking and use of
cell phones to share information/images, etc., was founded in 2004),
with 2015 being the highest year of overall guest visitation. While
Nepenthe guest counts may not move in lockstep with total traffic
levels associated with visitation to the Big Sur Coast, they are
probably a pretty good indicator of the trends, peaks and dips. Guest
counts increased by annualized rate of 5-6% from 2006 to 2015. It is
important to note that 2008 and 2011 saw reductions in traffic, due to
localized environmental impacts; the Basin Complex Fire and the
Rocky Creek Highway 1 failure (where current viaduct is located)
respectively.
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Similarly, in 2016, guest traffic levels, which through June were
tracking ahead of the first six months of 2015, then dropped
significantly due to the Soberanes Fire, and precipitously in 2017 due
to the Highway 1 closures associated with Mud Creek, the Pfeiffer
Canyon Bridge failure, and other locations.
In terms of employment patterns, we have been consistently unable to
hire a sufficient number of employees since 2013/2014 on more or less
a year-round basis, in other words we have open positions all year
long. To varying degrees, this is true for most of the hospitality
industry businesses in Big Sur.
Primary drivers are the following:
•
Lack of available affordable housing in local community (this has been
true since we opened in 1949)
•
Loss of additional housing stock due to 2013 Pfeiffer Fire (approx. 35
homes, of which only four have been rebuilt), 2016 Soberanes Fire
(approx. 65 homes lost - none yet rebuilt to my knowledge), and
conversion of anywhere from 60-100 long term rentals to illegal/nonpermitted short term rentals. Total housing stock, pre-2013 is
unknown, but I believe there are approximately 650 developable
residential parcels in the Big Sur Planning Area, thus the multi-year
and potentially long-term loss of 100 homes due to fire and 60-100 due
to conversion to short term rentals is quite significant.
•
Economic recovery from 2008/2010 “Great Recession” and greater
competition for employees on the Monterey Peninsula
•
Reduced inflow of immigrant labor since 2008
The above conditions matched with historically high visitation levels
have forced employers to rely overwhelmingly on employees who
commute from the Monterey Peninsula and as far as Santa Cruz to the
north and Soledad to the south/east. This is particularly true during
the summer season, when traffic levels are the highest and employers
need additional seasonal employees.
Given these conditions, there is simply not enough housing in Big Sur to allow for
any type of vacation rentals. Allowing any type of vacation rentals in Big Sur is
taking away the last remaining potential affordable housing from employees and
long-term renters and is inconsistent with the above policy.
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The County’s analysis of this issue is significantly flawed. First, the analysis
claims that “the proposed regulations limit vacation rental use to ensure
sustainability of existing long-term housing stock, avoiding impacts and
displacement of affordable housing units.” Categorical Exemption Report, at 13. But
the proposed Ordinance includes a vast legalization of vacation rentals in Big Sur,
by removing from the long-term rental market the types of rooms, cabins,
caretakers’ quarters, and other affordable units that have always been a crucial
part of the affordable housing puzzle.
The County’s report also concludes that “because homestays [and limited
short-term rentals] . . . are similar in character, density, and intensity to a
residential use, [they] would not likely remove long-term housing from the market.”
However, the County again has conducted no analysis or study to support this
conclusion. The County cannot base its consistency finding on bare conclusions
alone.
In addition, the County’s report notes that “[s]pecial provisions are made
requiring that the dwelling unit used as a limited short-term rental in Big Sur be
the principal residence of the owner, resident, or rental operator. This is to ensure
the use does not negatively impact the permanent housing stock in Big Sur.”
Categorical Exemption Report, at 10. The County’s assertion that having a
“operator” (not even an owner) present for half the year will somehow ensure that
vacation rentals remain available as housing stock is misplaced. Big Sur residents
have long relied on patchwork housing availability, piecing together caretaking jobs
or other opportunities when property owners are not present. Limited STRs will
likely reduce or eliminate the opportunities, as property owners opt to secure
lucrative one-month rentals with wealthy vacationers for up to four months of the
year, instead of keeping the property available for longer-term rentals.
The County has provided no adequate explanation for how the proposed
Ordinance is consistent with the mandatory policy to protect existing affordable
housing. Until this fundamental and important inconsistency is resolved, the
proposed Ordinance cannot move forward.
E.

The Proposed Ordinance Will Frustrate Plan Policies to
Prevent Visitor-Serving Accommodations from Interfering
with Recreational Driving.

The BSLUP recognizes the crucial importance of Highway 1 to the Big Sur
community. See BSLUP, Section 4.1 (“The limited capacity of Highway 1 to
accommodate local and recreation traffic at a level that reserves reasonable service
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and emergency use and also allows motorists to enjoy the beauty of Big Sur’s scenic
coast is a major concern.”). The Plan’s drafters spent significant time analyzing the
existing conditions on Highway 1, weighing how to prioritize its many users, and
contemplating how to ensure that the Highway continued to meet the needs of these
users as growth continued. See BSLUP, Section 4.1 (“how capacity is allocated
between visitor and local use is a major challenge”). Even in the 1980s, the County
was concerned about overuse of this critical resource, noting that “at peak summer
periods, Highway 1 is approaching maximum carrying capacity and some
recreational facilities are overused.” BSLUP, Section 3.1 (emphasis added).
To address these issues, the Plan allocates highway capacity among various
users. The Plan states that “the major recreational pursuit is pleasure driving and
sightseeing along Highway 1. The coastal area north of the Big Sur Valley is
intensely traveled by visitors passing through or sightseeing. People stop at
numerous turnoffs to view panoramas of the coastline.” BSLUP, Section 5.1.3; see
also BSLUP, Section 2.2.3 (“the County’s purpose will be to . . . protect its primary
function as a recreational route”). To that end, the Plan allocates 85 percent of the
capacity of Highway 1 to “serve recreational travel, service trips to public and
private recreation and visitor-serving facilities, use by military vehicles, and
coastal-dependent agriculture.” BSLUP, Policy 4.1.3.C.1. 2 It likewise limits
residential development to a level that will use “not more than 15 percent of
highway capacity.” Id.
As these policies highlight, the recreational driving experience is prioritized
for visitors to the Big Sur area. The Plan does not anticipate or allow for significant
overnight stopovers, instead reserving highway capacity for day-trippers. This was
by design, to help address the known limitations of the area, including the
constraints of capacity along Highway 1, the need to retain housing for those who
actually live and work in Big Sur, and to minimize public safety hazards from the
presence of visitors in rural remote areas who do not understand the hazards found
in Big Sur.
To help protect these uses, the Plan includes one specific policy related to
traffic generated by visitor-serving uses: “Proposed new or expanded public or
private recreation and visitor-serving uses shall be required to submit with their
application, a traffic component which evaluates the anticipated impact to Highway
1 service capacity and makes recommendations on how conflicts can be overcome or
The County claims it complies with this requirement because “traffic associated
with the rental use would be consistent with that of a typical residential dwelling.”
Attachment D, at 7. As described further below, this assertion is incorrect.
2
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mitigated.” BSLUP, Policy 4.1.3.C.2 (emphasis added). Yet, while the proposed
Ordinance proposes to significantly increase the number of visitor-serving uses in
Big Sur, the County’s report contains no analysis of the anticipated impact to
Highway 1 service capacity. This lack of analysis is a fundamental violation of the
BSLUP.
Instead, the environmental analysis claims, without adequate support, that
vacation rentals will result in no net increase in traffic when compared to the
existing residential traffic. Categorical Exemption Report, Attachment D, at 7. This
claim is again based on the dubious believe that vacation rentals are
indistinguishable from residential uses. But this claim has been debunked. See
Section II.
The County also notes that the Institute of Transportation Engineers (“ITE”)
trip generation report suggests that single-family detached housing generates 10
single trips per day, hotels generate 9 trips per room, and motels generate 6 trips
per room. Categorical Exemption Report, at 13. Based on these generic
assumptions, the County also claims that vacation rentals would not result in a net
increase in trips. Id.
As the Plan notes (BSLUP, Section 5.1.4), however, residents must travel to
the Monterey Peninsula to obtain most goods and services. Given the length of this
trip, Big Sur residents typically plan their “trips to town,” to obtain supplies and
groceries as needed, usually 1-2 times per week. Based on the significant familiarity
of the BSDC with the local community, Big Sur residents are not generating
anywhere near 10 single trips per day.
The movement of vacation rental customers, however, is dramatically
different. They behave as they would for a hotel/motel, going to see sights, out to
meals, and so on. And as for hotel/motel rooms, trips are likely generated on a per
bedroom basis—couples generally travel separately from one another, adding even
more congestion.
The proposed Ordinance allows for Homestays and Limited STRs, with no
limit on the number of days for Homestays. This would mean that Homestays could
have up to 10 overnight visitors, and up to 15 persons during the day, 365
days/year. The allowance for Limited STRs would mean the residence could be
rented four times per year, up to 30 days each time, for a total of 120 days per year
of potential rental. These figures represent substantial use. When the realistic
baseline of approximately one trip per day for Big Sur residents is compared to the
trip generation rates for a hotel (9 trips per room), it is clear that short-term
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rentals are likely to result in a significant net traffic increase that must be studied
and mitigated before the proposed Ordinance can be approved.
In addition to the direct traffic impact, vacation rentals are also likely to
cause a significant indirect traffic impact. As discussed above, the proposed
Ordinance is likely to exacerbate the affordable housing shortage in Big Sur.
Employees will be forced to commute from areas as far away as Salinas and Santa
Cruz, adding congestion to Highway 1 and increasing vehicle miles traveled. This
indirect increase in traffic must also be studied and mitigated before the proposed
Ordinance can be approved.
Finally, the lack of recent available data on the levels of service in Big Sur
and traffic congestion is unacceptable and does not provide a baseline for
conducting environmental analysis of the proposed Ordinance.
F.

The Proposed Ordinance Conflicts with Policies Requiring
Careful Study of Public Safety Hazards.

As the County is well aware, the Big Sur area faces an unusually high
concentration of potential public safety hazards. BSLUP, Section 1.2 (citing
concerns over flooding, washouts, fire hazard, and road hazards). To address these
concerns, the BSLUP requires that development proposals include a written
assessment of the adequacy of access and fire protection. BSLUP, Policy 3.7.3.C.6.
However, the proposed Ordinance and accompanying report do not even
address potential public safety issues, in violation of the BSLUP and its policies.
This lack of analysis is surprising, given the very real public safety threats posed by
increased intensity of use, particularly by visitors unfamiliar with the area. Narrow,
windy roads with limited turnouts and unsafe widths and/or railings and the like
are not suited for the traveling public. The safety hazards that vacation rentals
would cause in areas unsuited for visitors increases the risks for death and
inaccessibility of emergency vehicles during times of extreme need.
The BSLUP also designates certain areas—namely Otter Cove, Palo Colorado
Canyon, Bixby Canyon, Sycamore Canyon, Pfeiffer Ridge, Coastlands, and
Partington Ridge—as rural residential use. These areas are designated as such
because they contain numerous comparatively small parcels, generally unsuitable
for other kinds of development. BSLUP, Policy 5.4.3.G.2 (rural residential areas
shall be protected from incompatible activities). These areas cannot safely support
additional visitor traffic and are not designed for such use. Given the amount of
natural disasters Big Sur has experienced in the past several years, from the
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Soberanes Fire and subsequent landslides and road failures, this point cannot be
overstated.
Big Sur is not meant for this type of visitation from persons not familiar with
its terrain or hazards. There is often no additional parking available in areas where
residences are located. Palo Colorado is a perfect example of this, and the road can
easily be impassable during certain conditions. The locals who know how to
properly pull out and watch for oncoming traffic have a difficult time as it is
navigating the road’s issues and intermittent visitor traffic, let alone the addition of
numerous persons and vehicles who have no idea where they are stemming from
vacation rentals. The hazards from adding vacation rentals will ultimately be
increased for the long-term residents who actually live there year-round.
Finally, the BSDC is particularly concerned about the Ordinance’s explicit
allowance of “outdoor fire areas” associated with vacation rentals. E.g., Ordinance, §
7.110.040(C)(19). While the Ordinance includes some restrictions on their use,
BSDC is concerned that this provision is inviting risky behavior by visitors that
may be unfamiliar with the extreme fire hazards posed in Big Sur. The community
is still recovering from the devastating Soberanes Fire, which was started by a
visitor attempting to create a campfire. See https://www.latimes.com/local/lanow/lame-ln-soberanes-fire-cause-campfire-20160802-snap-story.html. To the extent the
Ordinance continues to allow vacation rentals in Big Sur at all, outdoor fire areas
should be completely prohibited in this sensitive landscape.
IV.

The County Incorrectly Proposes to Rely on Various CEQA
Exemptions.

“CEQA embodies a central state policy to require state and local
governmental entities to perform their duties ‘so that major consideration is given
to preventing environmental damage.’” Friends of the Eel River v. North Coast
Railroad Authority (2017) 3 Cal.5th 677, 711 (citing Pub. Resources Code §
21000(g)). As stated by the California Supreme Court, CEQA therefore requires an
EIR “whenever a public agency proposes to approve or to carry out a project that
may have a significant effect on the environment.” Laurel Heights Improvement
Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 390. The term
“project” is broadly defined as “an activity which may cause either a direct physical
change in the environment, or a reasonably foreseeable indirect physical change in
the environment” and includes activities “directly undertaken by any public
agency.” Pub. Resources Code § 21065.
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Consequently, the County is obligated to comply with CEQA before it
approves any proposed Ordinance. As the Ordinance certainly may have significant,
adverse effects on the environment – including significant impacts related to traffic,
public safety, and land use planning – CEQA requires the County to prepare an EIR
for public review and comment. The fundamental purpose of this document will be
to “provide [the County] and the public in general with detailed information about
the effect which a proposed project is likely to have on the environment.” Vineyard
Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40
Cal.4th 412, 428. This crucial report is necessary for the County to make an
informed decision about the future of vacation rentals in the Big Sur area.
The County has thus far relied on three excuses to avoid completing any
CEQA analysis. First, the County claims that the proposed Ordinance is not a
“project” under CEQA Guidelines section 15060(c)(3) and 15378(A). Second, the
County claims that the proposed Ordinance is covered by the commonsense
exemption, alleging that there is “no possibility that the project may have a
significant effect on the environment.” CEQA Guidelines § 15061(b)(3). Finally, the
County claims that the proposed Ordinance is categorically exempt pursuant to the
existing facilities exemption (CEQA Guidelines section 15301). As explained further
below, none of these exemptions have merit.
A.

The Proposed Ordinance is a Project under CEQA.

The County claims that it need not complete any CEQA analysis because the
proposed Ordinance is “not a project pursuant to Section 15060(c)(3) and 15378” and
is therefore statutorily exempt. Categorical Exemption Report, at 8. The County’s
only explanation for the application of this exemption is that the proposed
Ordinance allegedly “would not have the potential to result in either a direct
physical change in the environment, or a reasonably foreseeable indirect physical
change in the environment.” Id. at 8.
As demonstrated above, the proposed Ordinance is more than likely to result
in both direct physical changes and reasonably foreseeable indirect physical
changes in the environment. The easiest example is the proposed Ordinance’s
potential to increase congestion and traffic hazards on both Highway 1 and Big
Sur’s network of narrow, winding, and often private roads, as well as to increase the
associated vehicle miles traveled, greenhouse gas emissions, and air pollution. As
explained above, the County incorrectly relies on the ITE manual’s generic
assumption that single-family residential dwellings produce ten trips per day. But
in Big Sur, where amenities are located far away and many residents are either
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retired or work in their homes, the average trip generation rate for existing
residences is far lower.
Thus, even if we assume that the County is correct that each vacation rental
produces 6-9 trips per day (and not each room in the vacation rental), the proposed
Ordinance will result in a significant increase in net trips that must be studied
under CEQA.
The proposed Ordinance is also likely to result in a “reasonably foreseeable
indirect impact” on traffic, congestion, and associated vehicle miles traveled,
greenhouse gas emissions, and air pollution. As explained above, the proposed
Ordinance is likely to result in conversion of existing affordable housing to shortterm housing, despite the County’s unsupported claim to the contrary. This will
further exacerbate the housing crisis for Big Sur’s hospitality workers, causing
more and more of them to commute from the Monterey peninsula, Salinas, and even
as far as Santa Cruz. This indirect impact—to both traffic and housing 3—is again
likely to be significant and must be studied under CEQA.
In addition, the proposed Ordinance is likely to result in increased public
safety risks. Specifically, the proposed Ordinance will bring visitors unfamiliar with
the Big Sur area and its hazards into rural, residential neighborhoods. Such visitors
are more likely be inexperienced with the risks posed by wildland fire and are
therefore more likely to inadvertently cause a fire to start. Exhibit F (stating that
ninety-five percent of California’s fires are caused by human activities). Visitors are
also unfamiliar with the area and may put first responders and other community
members at risk should the need to evacuate arise—either from fire, flood, or severe
storms. Finally, visitors are not generally familiar with the network of narrow,
winding, and occasionally ill-maintained private roads that must be traveled to
reach vacation rentals; increased visitation poses traffic safety hazards that must
be studied under CEQA. See CEQA Guidelines, App. G, § XVII(c), (d) (requiring
study of hazards due to incompatible uses and emergency access).
As detailed extensively above, the proposed Ordinance is also likely to result
in significant, unmitigable inconsistencies with the BSLUP. CEQA requires that
CEQA requires an analysis of whether a proposed project would cause a
displacement of “substantial numbers of existing people . . . , necessitating the
construction of housing elsewhere.” CEQA Guidelines, App. G, § XIV. Given the
existing housing crisis throughout Monterey County, it is clear that displacement of
Big Sur residents into other areas is likely to necessitate the construction of housing
for these individuals.
3
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lead agencies analyze the consistency of a project with applicable local plans,
including Coastal Commission Approved land use plans. See Napa Citizens for
Honest Gov. v. Napa County Board of Supervisors (2001) 91 Cal.App.4th 342, 38687; CEQA Guidelines, Appendix G, § X (b). Inconsistencies with an LUP or other
local plan goals and policies that were enacted in order to protect the environment
are significant impacts in themselves. See id.; Pocket Protectors v. City of
Sacramento (2004) 124 Cal.App.4th 903, 929. Consequently, the County is not
permitted to rely on its faulty assumption that the proposed Ordinance is not a
project—there is more than a reasonably possibility of both direct and indirect
environmental impacts.
Even if the threatened environmental impacts were unclear, the County
would still be incorrect in relying on a determination that the proposed zoning
amendments are not a project. In Muzzy Ranch Co. v. Solano County Airport Land
Use Comm’n (200) 41 Cal.4th 372, the California Supreme Court held “That the
enactment or amendment of a general plan is subject to environmental review
under CEQA is well established.” (2007) 41 Cal.4th 372, 385. The Court held that in
determining if an agency action is a project, the Court must evaluate “whether the
activity is of a general kind with which CEQA is concerned, without regard to
whether the activity will actually have environmental impact.” Id. at 381 (emphasis
added). Much like a general plan amendment, a zoning amendment is the general
kind of activity with which CEQA is concerned. See Rominger v. Cnty. of Colusa
(2014) 229 Cal.App.4th 690; Rosenthal v. Bd. of Supervisors (1975) 44 Cal.App.3d
815; Pub. Resources Code § 21080(a), CEQA Guidelines § 15378(a) (both recognizing
zoning amendments as CEQA projects). For this reason, the County erred in
determining that its proposed zoning amendments, which are substantial, are not a
project under CEQA. 4
B.

The Commonsense Exemption Clearly Does Not Apply.

The County also claims that the proposed Ordinance is covered by the
commonsense exemption, alleging that there is “no possibility that the project may
have a significant effect on the environment.” Categorical Exemption Report, at 8
(citing CEQA Guidelines § 15061(b)(3)).
To rely on the commonsense exemption, the County must demonstrate, based
on record evidence, that it is certain that the activity cannot have a significant effect
This question is currently being considered by the Supreme Court in Union of
Med. Marijuana Patients, Inc. v. City of San Diego (No. S238563). Oral argument is
scheduled for June 4, 2019.
4
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on the environment. Muzzy Ranch, 41 Cal.4th at 388. While courts have recognized
that the record evidence may be “appropriate to the CEQA stage in issue” (id.), the
lead agency must have some substantial evidence to support its conclusions.
Here, the County offers no such evidence. Instead, it offers only the
unsupported assertion that all vacation rentals will be indistinguishable from
existing residential uses. It cites to no studies, analysis, evidence, or reports to
support this conclusion, claiming only that the presence of a resident or operator on
the property during the course of the vacation rental, or the designation of a
property as a “principal residence,” somehow makes the rental akin to a
“residential” use. E.g., Categorical Exemption Report at 12-14. But as explained
above, the proposed Ordinance is still likely to result in potentially significant
impacts related to traffic, VMT, greenhouse gas emissions, air quality, land use and
public safety. For this reason, the commonsense exemption does not apply.
C.

The Existing Facilities Exemption Is Inapplicable to Expanded
Uses.

Guidelines section 15301’s exemption for “existing facilities” applies only to
activities involving “negligible or no expansion of existing or former use.” The
Guidelines indicate that this is the key consideration for determining whether the
exemption applies. Id; North Coast Rivers Alliance v. Westlands Water Dist. (2014)
227 Cal.App.4th 832, 867.
Two cases demonstrate the inapplicability of section 15301 to the proposed
Ordinance. In County of Amador v. El Dorado County Water Agency, the court held
that the exemption was inapplicable to an ownership transfer for a hydroelectric
project where the transfer was intended to permit consumptive use of an additional
17,000 acre-feet of water. (1999) 76 Cal.App.4th 931, 967. Because the purpose of
the agency action was to change the focus of the project to allow increased use, it
was not a “negligible” expansion. Id.
Likewise, in Azusa Land Reclamation Co. v. Main San Gabriel Basin
Watermaster, the court held that the alteration of a site to operate a landfill did not
qualify for an exemption under section 15301. (1997) 52 Cal.App.4th 1165, 1194.
The court focused on the proper scope of such an exemption, holding that it applies
only where the proposed activities create no reasonable possibility of a significant
environmental effect. Id. Because the alteration of the site to accommodate 3.2
million tons of municipal solid waste may have a significant environmental effect, it
could not be considered a minor or negligible change. Id.
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These cases clarify that the proposed Ordinance—which calls for a
substantial expansion of permitted vacation rental activity—cannot qualify for an
exemption under section 15301. While the County has altered its opinion on the
issue over the last two decades, it is clear that vacation rentals are not currently a
permitted use under the BSLUP and the implemental plan. The proposed
Ordinance would explicitly allow such uses, encouraging property owners to engage
in a lucrative, and now legal, opportunity. The change in both intensity and
character of use caused by allowing vacation rentals has been well recognized by the
Courts. See Greenfield, 21 Cal.App.5th at 901.
Accordingly, the change in use proposed by the County would
represent much more than a “negligible” expansion of current use. It is thus similar
in magnitude to the increased water consumption in County of Amador and the
waste disposal in Azusa found to require environmental review. Consequently,
section 15301’s exemption cannot be used here.
D.

The Project Is Subject to Exceptions to the Existing Facilities
Exemption.

Even if the County correctly determined that the proposed Ordinance is
subject to the Existing Facilities exemption, the application of certain “exceptions”
to the exemption (found in CEQA Guidelines § 15300.2(c)) prevent the County from
moving forward without CEQA review.
1.

Unusual Circumstances

Under CEQA, “a categorical exemption shall not be used for an activity where
there is a reasonable possibility that the activity will have a significant effect on the
environment due to unusual circumstances.” CEQA Guidelines § 15300.2(c)
(emphasis added). Under California Supreme Court precedent, the potentially
significant effect must be “due to unusual circumstances” for the exception to apply.
Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 1105.
The County has a duty of evaluating “the entire record before it—including
contrary evidence regarding significant environmental effects”—to determine
“whether there is an usual circumstance that justifies removing the project from the
exempt class.” Berkeley Hillside, 60 Cal.4th at 1105. The County quickly dismissed
the possibility of an unusual circumstance, noting only that vacation rentals would
be in “existing, legally established residences” and subject to certain limitations to
allegedly make them similar to residential uses.
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However, the implementation of the proposed Ordinance in Big Sur presents
numerous unusual circumstances that create the reasonable possibility of
significant environmental effects. First, Big Sur already suffers from an unusual
and extreme shortage of affordable housing. Local employees have long struggled to
find adequate housing, and the loss of a significant number of residential units in
the Basin Complex, Pfeiffer, and Soberanes fires have exacerbated the problem. The
fragile environment and protective land use plan make construction of new
residential units difficult, if not impossible. Because of these unusual
circumstances, the proposed Ordinance is likely to lead to the significant
displacement of existing Big Sur residents and the concomitant environmental
impacts caused by longer commutes and additional congestion. This unusual
circumstance prohibits the County from relying on the existing facilities exemption.
In addition, the limited and overtaxed transportation infrastructure in Big
Sur is another unusual circumstance that creates the reasonable possibility of
environmental harm. With the advent of social media and extreme popularity of Big
Sur as a destination spot, this has been exacerbated tremendously. The following is
a current description of Big Sur from the popular information source “Wikipedia”:
Redwood forests, hiking, beaches, and other recreational opportunities
have made Big Sur a popular destination for about 7 million people
who live within a day’s drive and visitors from across the world. The
region receives about the same number of visitors as Yosemite National
Park, but offers extremely limited bus service, few restrooms, and a
narrow two-lane highway with few places to park alongside the road.
North-bound traffic during the peak summer season and holiday
weekends is often backed up for about 20 miles (32 km) from Big Sur
Village to Carmel.
(Sourced May 15, 2019, emphasis added). Highway 1 is already at its breaking
point. Even if the proposed Ordinance generates only a modest increase in the
number of trips generated at Big Sur residences, it is likely to result in significant
congestion and traffic hazards. Kings County Farm Bureau v. City of Hanford (1990)
221 Cal.App.3d 692, 718 (noting that an impact is significant where a project adds
additional stressors to an existing, serious problem).
Finally, the BSLUP itself is an unusual circumstance that creates the
reasonable possibility of significant land use impacts. As described above, the
BSLUP is unusually protective of affordable housing, transportation infrastructure,
and rural residential uses. The presence of the restrictive “constitution” for future
land use development makes it more likely that the proposed Ordinance creates a
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conflict with existing land use plans. The Plan itself recognizes this issue, noting
that “most projects will therefore not be eligible for the categorical exemption
allowed under the California Environmental Quality Act.” BSLUP, Policy 3.7.2.1.
For these reasons, the unusual circumstances exception to the exemption
applies, and the County cannot proceed under the existing facilities exemption.
2.

Scenic Highway Exemption

The CEQA Guidelines state that “a categorical exemption shall not be used
for a project which may result in damage to scenic resources, including but not
limited to, trees, historic buildings, rock outcroppings, or similar resources, within a
highway officially designated as a state scenic highway.” § 15300.2(d). Within the
area covered by the BSLUP, Highway 1 is an officially designated state scenic
highway. See http://www.dot.ca.gov/hq/LandArch/16_livability/scenic_highways/. As
such, the County must carefully consider whether the proposed Ordinance will
impact scenic resources within this corridor.
Instead, the County rotely states that the Ordinance will not impact scenic
highways because vacation rentals are limited to one per existing residentially
developed parcel. Categorical Exemption Report, at 9. The report does not consider,
however, the likelihood that increased traffic generated by vacation rentals
(especially when compared to existing Big Sur residents) will exacerbate the
existing damage being caused by over tourism in the Highway 1 corridor. Too many
cars and people, coupled with a lack of adequate facilities, are causing damage to
sensitive ecological resources near pullouts, increased social trails, graffiti and
trash, and traffic congestion, all of which mar the scenic resources associated with
Highway 1. The impact of adding even more cars and visitors to the existing
situation is significant and must be studied and mitigated in adequate
environmental review.
V.

Conclusion

The BSDC is mindful of the fact that the California Coastal Commission has
been pushing coastal jurisdictions to allow short-term rentals as a means of
creating low-cost visitor serving accommodations. E.g., December 6, 2016 Coastal
Commission Memo re Short-Term/Vacation Rentals in the California Coastal Zone.
However, the County is well within its prerogative to adopt a narrow exception to
the Ordinance prohibiting all vacation rentals in Big Sur, for at least two reasons.
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First, the assertion that vacation rentals in Big Sur provide low-cost visitor
serving accommodations is dubious at best. A review of existing, illegal short-term
rental offerings in Big Sur indicate that most listings average more than $200 per
night, with many more than $1,000. To the extent the County is pressured to allow
vacation rentals in Big Sur for this reason, they should be required to meet the
certain lower cost criteria, similar to those found in the Coastal Commission’s
Lower Cost Coastal Accommodations Program.
Second, Coastal Commission staff has previously recognized that while the
Coastal Act encourages development of visitor-serving uses, these must be balanced
with other Coastal Act priorities. The competing priorities of the Coastal Act
therefore require a “nuanced approach” to short-term rentals. Lewis v. County of
Monterey (Cal. Ct. App., Jan. 25, 2019, No. H044252) 2019 WL 323666, at *2
(discussing 2016 Coastal Commission staff letter to County of Monterey). Banning
short-term rentals in one small area of the County based on clear inconsistencies
with the Coastal Commission-approved BSLUP would easily be categorized as a
“nuanced approach” responsive to competing Coastal Act priorities.
The analysis above demonstrates why Big Sur must be excluded from
allowing any type of vacation rentals. There are multiple reasons for this:
•
•
•
•
•

The loss of community and affordable long-term housing stock for workers
and residents
Public safety hazards
Land Use Incompatibilities
Impacts to Highway 1 capacity
Inconsistencies with the BSLUP and the existing LCP definition of
“dwelling”

We are extremely concerned with the proposed Vacation Rental Ordinance and look
forward to a response to this letter.
Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

Sara A. Clark
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cc:

Mary Wright, BSDC (via email only: mrwbigsur@gmail.com)
Ken Wright, BSDC (via email only: krwbigsur@gmail.com)
Kirk Gafill, BSDC (via email only: kgafill@nepenthebigsur.com)

Exhibits:

A – Overview letter from BSDC
B – Transcript of Planning Commission Testimony
C – Memo from Dr. Charles Lester
D – Coastal Commission Letter to Monterey County Board of
Supervisors, November 1997
E – Collection of Articles re Short-Term Rental Impacts
F – Human Influence on California Fire Regimes, Syphard, A. D., V. C.
Radeloff, J. E. Keeley, T. J. Hawbaker, M. K. Clayton, S. I.
Stewart, and R. B. Hammer, Ecological Application 17:1388–
1402, 2007

EXHIBIT A

APPENDIX #1 (Rev.1): Big Sur Coast Planning Area Public Facilities
The Big Sur Coast Planning Area covers 70 miles of steep coastal terrain and contains 600
residential parcels [a 90% lot reduction having been the result of the adoption and certification of
the Big Sur Coast Land Use Plan (LUP)], and a population of 1,200 to 1,400 residents.
In addition to driving scenic Highway 1, public access facilities in the Big Sur Coast Planning
Area include the following as estimated by the Big Sur Local Coastal Program Defense
Committee:
•

Hotels, motel, and cabins: 350 units (capped by the LUP at a maximum buildout of 550
units).

•

Vehicle camp sites: 700

•

Wilderness tent sites: 800

•

Hiking trails: 350 miles

•

Vehicle Day Use parking capacity: 1,500 vehicles

•

Scenic pull out parking capacity on Highway 1: 1,900 vehicles

Appendix to Big Sur Local Coastal Program Defense Committee September 4, 2015, Issue
Statement: “Should Short Term Rentals be permitted in the Big Sur Coast Planning Area?”
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How Airbnb Short-Term Rentals Exacerbate
Los Angeles’s Affordable Housing Crisis:
Analysis and Policy Recommendations
Dayne Lee*
I. INTRODUCTION
Los Angeles, California, is in the midst of an affordable housing crisis.
Rents have increased by 7.3% in 2014 alone, and the median renting household already spends 47% of its income on housing.1 This crisis has added
fuel to the contentious debate over Airbnb, a startup technology company
that facilitates short-term rentals (STRs) of residential homes to tourists.
Whereas Airbnb and its users tout its positive effects on tourism, cultural
exchange, and the environment, its critics contend that Airbnb harms neighborhoods, distorts the housing market, undermines labor unions, and exacerbates Los Angeles’s affordable housing crisis. In regulating Airbnb,
policymakers seek to curb Airbnb’s impacts on neighborhood character and
housing while harnessing the economic activity it brings.2
Employing legal, statistical, and secondary source analysis, this article
explores how STRs affect the price and aggregate supply of affordable housing rentals in Los Angeles, and how municipal policymakers can best regulate Airbnb. In Section I, I briefly outline the contours of Los Angeles’s
affordable housing crisis, and describe Airbnb and its growth in Los Angeles. The topics of Section II are the effects that STRs have on rents and Los
Angeles’s aggregate supply of affordable housing. Section III of this article
analyzes how and to what extent Airbnb leads to displacement, gentrification, and segregation in Los Angeles’s residential neighborhoods. In Section
IV, I assess strategies, regulations, and policies that municipal policymakers
and stakeholders can use to regulate Airbnb. Finally, in the Conclusion, I
recommend a set of regulations, taxes, and community-benefits agreements
that will force Airbnb to be a partner that promotes, rather than impedes, the
goals of affordable housing advocates.
* J.D. Candidate, Harvard Law School (expected 2017). The author gratefully acknowledges professors Rick Su and Esme Caramello, as well as Eloise Lawrence for their advice
regarding this article. He thanks the dedicated Harvard Law & Policy Review editors for their
thoughtful editing and comments.
1
See Los Angeles Home Prices & Values, ZILLOW (Sept. 30, 2015), http://www.zillow
.com/los-angeles-ca/home-values/ [http://perma.cc/J82K-A3F3]; Rosalie Ray et al., Impacts
of the Widening Divide: Los Angeles at the Forefront of the Rent Burden Crisis, UCLA LUSKIN
SCHOOL OF PUBLIC AFFAIRS CENTER FOR THE STUDY OF INEQUALITY, Sept. 2014, at 8, http://
issuu.com/csiucla/docs/ziman_2014-08w/1 [http://perma.cc/P4GH-KFHW].
2
See, e.g., Steven Leigh Morris, Airbnb is Infuriating the Neighbors. Is it Time for New
Rules?, LOS ANGELES WEEKLY (Jan. 22, 2015), http://www.laweekly.com/news/airbnb-is-infuriating-the-neighbors-is-it-time-for-new-rules-5343663 [http://perma.cc/4JG2-KAJM].
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Airbnb likely reduces the affordable housing supply by distorting the
housing market in two interconnected mechanisms. The first such mechanism is one of simple conversion: any housing unit that was previously occupied by a city resident, but is now listed on Airbnb year round, is a unit
that has been removed from the rental market and has essentially been added
to Los Angeles’s supply of hotel rooms. This leads to a real, but likely mild,
increase in citywide rents, an effect that is concentrated in affluent or gentrifying neighborhoods along the city’s central core. More disconcertingly,
conversion reduces Los Angeles’s already-limited supply of affordable housing. The second mechanism is “hotelization.” So long as a property owner
or leaseholder can rent out a room on Airbnb for cheaper than the price of a
hotel room, while earning a substantial premium over the residential market
or rent-controlled rent, there is an overpowering incentive to list each unit in
a building on Airbnb rather than rent to Los Angeles residents, thereby creating “cottage hotels.” This decreases the supply of housing and spurs displacement, gentrification, and segregation.
These two mechanisms distort the rental housing market, which traditionally does not overlap with the hospitality sector. Tourists stay in hotels
that are specifically permitted for and developed in commercially zoned
neighborhoods. Residential housing is zoned and built through a wholly different process. Airbnb facilitates the inappropriate merging of the residential
and tourist markets on an unprecedented scale, and unlike with a shortage of,
say, shoes or oranges, neither the market nor the public sector can swiftly
replace the housing units that Airbnb removes from the marketplace. Thus,
city officials regulating Airbnb—and regulating STRs generally—must address conversion and hotelization head on.
As detailed in Section IV and the conclusion of this article, policymakers should pursue targeted bans and regulations that discourage conversion
and hotelization. A simple tax on STRs alone will likely be insufficient to
fund the replacement of converted units, and may serve to further incentivize
hotelization. In exchange for Airbnb’s cooperation with enforcement, city
officials could allow Airbnb to participate directly in expanding the hospitality market.
A. Background: Los Angeles’s Affordable Housing Crisis
Los Angeles, California, has become America’s least affordable rental
housing market. In 2014, the average renter in Los Angeles County3 paid

3
Los Angeles is a city located within the County of Los Angeles, California. Approximately one-third of Los Angeles County residents live within Los Angeles. Unless stated otherwise, the statistics and neighborhoods referenced in this article refer to the city of Los
Angeles, not the overall county. County-wide statistics are used as they are here when cityspecific statistics are unavailable.
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$1,716 per month.4 And within the city, where most residents rent, the median renting household earned less than $40,000 and spent 47% of its income on housing.5 One in two middle-income families and nine in ten
families from the bottom income quintile are rent burdened, spending at
least 30% of their income on rent.6
The city’s affordability crisis has developed because of declining real
wages, population growth, and zoning policies that favor single-family and
luxury housing.7 The foreclosure crisis of 2010 exacerbated the affordability
crisis by pushing over 100,000 former homeowners into the rental market.8
At the same time, wealthier residents repopulated the city core, rapidly gentrifying low-income immigrant enclaves such as Chinatown and Highland
Park.9 As a result, rents increased by 7.3% in 2014 alone.10 Over the past
decade, 143,000 market-rate apartments that were once “affordable” (meaning that rent constituted 30% or less of a resident’s monthly income) to families earning under $44,000 per year became unaffordable.11
Los Angeles’s public housing infrastructure is ill equipped to protect
low-income renters. Experts consider the city’s Rent Stabilization Ordinance
(RSO) to be weaker than comparable regulations in San Francisco or New
York, largely because its 3% cap on annual rent increases does not apply to
units built after 1978, and because it does not prevent landlords from exceeding the cap in between tenancies.12 California’s Ellis Act exempts from
local rent control provisions landlords who purchase a rent-controlled unit
from a prior owner, provided that the prior owner is selling in order to exit
the business.13 As neighborhoods gentrify, evictions of RSO-protected tenants rose by 235% in 2014 as landlords sold their protected units to commercial developers, who are in turn exempted from rent control obligations

4

Richard K. Green et al., 2014 USC Casden Multifamily Forecast, USC LUSK CENTER
REAL ESTATE, Feb. 2014, at 12, http://lusk.usc.edu/sites/default/files/2014-USC-CasdenMultifamily-Forecast.pdf [http://perma.cc/AM24-EN57].
5
Ray, supra note 1, at 8.
6
Id. at 9 (citing US Census American Community Survey data from 2009–2011).
7
Id. at 6, 13.
8
How Los Angeles County’s Housing Market Is Failing to Meet the Needs of Low-Income
Families, CALIFORNIA HOUSING PARTNERSHIP COALITION REPORT, May 2014, at 2, http://www
.chpc.net/dnld/Housing_Need_LA_Final_060414.pdf [http://perma.cc/7BVZ-TCXT].
9
See, e.g., York & Fig, AMERICAN PUBLIC MEDIA (2014), http://yorkandfig.com [http://
perma.cc/UYK9-RA46]; see also infra Fig. 2.
10
See ZILLOW, supra note 1.
11
Ray, supra note 1, at 8 (acknowledging that the authors’ affordability benchmark is 30%
of income).
12
See Economic Study of the Rent Stabilization Ordinance and the Los Angeles Housing
Market, LOS ANGELES HOUSING DEPARTMENT, 2009, at 8–9; see also Ben Bergman, Has Rent
Control Been Successful in Los Angeles?, SOUTHERN CALIFORNIA PUBLIC RADIO, (Sept. 12,
2014), http://www.scpr.org/news/2014/09/12/45988/la-rent-has-rent-control-been-successfulin-los-an/ [http://perma.cc/H5G3-P24R].
13
California Ellis Act of 1985, Cal. Gov’t Code § 7060.7 (West).
FOR
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pursuant to the Ellis Act.14 Meanwhile, the Section 8 voucher waitlist has
been closed for nearly a decade due to limited funding.15
City officials have been similarly unable to increase the stock of affordable housing. Since 2006, the city has been able to build only a fifth of the
5,300 affordable units that Los Angeles needed to add each year.16 This is
largely because funding has plummeted; the Los Angeles Affordable Housing Trust Fund fell from $100 million in 2008 to just $19 million in 2015,
while $1.7 billion in state funds have been cut from the California Redevelopment Agency and the Community Development Block Grant program.17
For renters, an affordability crisis is the downside to Los Angeles’s ubiquitous taquerias, Korean barbeque restaurants, and perennial beautiful
weather.
B. Airbnb and the Short-term Rental (STR) Phenomenon
Los Angeles’s affordability crisis has developed alongside the transformation of its tourism sector by STRs—rentals of entire apartments to tourists for fewer than thirty days—arranged through Airbnb. A pair of art
students founded Airbnb in 2008 to help travelers bypass expensive hotels
and gain local experiences by “couch surfing” with strangers.18 Tourists use
the Airbnb website or mobile application to browse and reserve accommodations in a city or neighborhood of their choice; instead of staying at a hotel
or motel, a tourist can “couch surf” with, or rent an empty apartment from, a
stranger in another city during their vacation.
For “hosts,” Airbnb is a platform through which apartment owners or
lease-holders can rent out anything from a spare living room couch to entire
apartment units, with Airbnb collecting “host service”19 and “guest service”
fees from each transaction.20 On its platform, Airbnb allows both hosts and
tourists to exchange pictures of the units, “review” apartments and guests on
a five-star system, communicate privately, and securely exchange money.

14
Leo Duran, Ellis Act Evictions in L.A. on the Rise, SOUTHERN CALIFORNIA PUBLIC RA(Apr. 24, 2015), http://www.scpr.org/news/2015/04/24/51256/ellis-act-evictions-in-l-a-onthe-rise/ [http://perma.cc/N8XZ-ZAEY] (describing how the Ellis Act allows rent-controlled
properties to be sold to commercial developers).
15
Ray, supra note 1, at 13.
16
Id.
17
Ben Bergman, Garcetti Wants Airbnb to Help Solve L.A.’s Affordability Crisis, SOUTHERN CALIFORNIA PUBLIC RADIO, Apr. 16, 2015, http://www.scpr.org/news/2015/04/16/51042/
garcetti-wants-airbnb-to-help-solve-la-s-affordabi/ [http://perma.cc/EW8J-L7NC]; CALIFORNIA HOUSING PARTNERSHIP COALITION REPORT, supra note 8.
18
Jessica Pressler, The Dumbest Person in Your Building is Passing Out Keys to Your
Front Door! The War over Airbnb Gets Personal, NEW YORK MAGAZINE (Sept. 23, 2014),
http://nymag.com/news/features/airbnb-in-new-york-debate-2014-9/ [http://perma.cc/4ZYVCMRX].
19
What are Host Service Fees?, AIRBNB, https://www.airbnb.com/help/article/63/whatare-host-service-fees [http://perma.cc/Q24Q-7AMJ].
20
Brittany McNamara, Airbnb: A Not So Safe Resting Place, 13 COLO. TECH. L.J. 149,
151 (2015).

DIO
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Now worth thirteen billion dollars, Airbnb is among the most lucrative
poster-children of the so-called “sharing economy,” in which technology
companies circumvent business regulations and well-established competitors
by facilitating direct, peer-to-peer exchanges of goods and services.21 Similar
cottage-scale rentals have been possible since the dawn of the Internet, but
Airbnb’s unique success stems from its secure and exceptionally well-designed website, and from its users’ positive experiences.
Airbnb has transformed Los Angeles’s hospitality industry. In 2014,
Los Angeles city residents listed 11,401 units on Airbnb, including 7,316
whole-unit STRs.22 By comparison, Los Angeles has 97,000 hotel rooms,
though these are dispersed throughout the county.23 Approximately 135,000
of the forty-five million tourists to visit the city in 2014 stayed in an Airbnb
unit.24
Airbnb reports that in 2014, it generated $314 million in economic activity in Los Angeles, and that by redistributing revenue from corporate hotels, it helps everyday Angelenos cope with rising rents and economic
instability.25 Airbnb touts its positive effects on cultural exchange, and 37%
of surveyed guests state that they would not have been able to travel to Los
Angeles for as long a period of time without the service.26 Finally, Airbnb
presents home-sharing as a sustainable, energy-efficient, and environmentally conscious alternative to hotels.27
But criticism of Airbnb’s business practices has mounted at a rapid
pace. The Venice Neighborhood Council contends that STRs are illegal because they blatantly violate zoning codes banning sub-thirty-day rentals in
residential or multifamily zones.28 Hosts’ neighbors allege that rowdy tourists undermine public safety.29 And unions and hotels complain that Airbnb
unfairly competes with hotels by avoiding occupancy taxes and zoning laws,
skirting public health regulations, and undercutting unionized hotel workers
by connecting its hosts with independently contracted cleaners.30
Los Angeles’s “Airbnb economy” does not match the idyllic image
Airbnb promotes, in which artistic, young professionals couch surf from Los
21
Molly Cohen & Corey Zehngebot, What’s Old Becomes New: Regulating the Sharing
Economy, BOSTON BAR JOURNAL (Apr. 1, 2014), http://bostonbarjournal.com/2014/04/01/
whats-old-becomes-new-regulating-the-sharing-economy [http://perma.cc/NN7V-HPU2].
22
Roy Samaan, Airbnb, Rising Rent, and the Housing Crisis in Los Angeles, LAANE
(Mar. 2015), http://www.laane.org/wp-content/uploads/2015/03/AirBnB-Final.pdf [http://per
ma.cc/MTJ4-DLJA].
23
Hugo Martin, Lacking Sufficient Lodging, L.A. Tourism Growth, L.A. TIMES (Apr. 13,
2014), http://www.latimes.com/business/la-fi-tourism-wars-20140423-story.html [http://perma
.cc/5CZ6-G25J].
24
David Owens, Positive Impact of Home Sharing in Los Angeles, AIRBNB (Dec. 4, 2014),
http://publicpolicy.airbnb.com/positive-impacts-home-sharing-los-angeles/ [http://perma.cc/
B4W3-LCTL].
25
Id.
26
Id.
27
Id.
28
Morris, supra note 2.
29
Id.
30
Samaan, supra note 22, at 15, 22–26.
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Angeles to New York to Madrid, exchanging apartments through Airbnb
with their fellow travelers. In practice, 64% of Airbnb listings in Los Angeles are for STRs of units that are never occupied by their owners or leaseholders, and operate year-round essentially as independent, unlicensed hotel
rooms.31 Chances are, an apartment booked through the service is managed
by a full-time investor or company that also owns or leases dozens of other
Airbnb listings.32 Such companies contract in bulk with decorators and
cleaners, manage reservations, and negotiate above-market rent leases with
building landlords in exchange for the privilege of renting units out on
Airbnb.33
Airbnb’s emergence has significant political and policy implications for
Los Angeles’s tourism sector, sustainability efforts, and labor movement. As
a bona fide cultural phenomenon, Airbnb has galvanized opposition among
neighborhood organizations, labor unions, and affordable housing advocates.
Yet it has also mobilized a groundswell of support from hosts and guests
alike. The narrow focus of this article, however, is the effects that Airbnb
STRs have on Los Angeles’s affordable housing market.
II. AIRBNB INCREASES RENTS, INCENTIVIZES HOTELIZATION,
REDUCES THE AFFORDABLE HOUSING STOCK

AND

An Airbnb-affiliated economist claims that Airbnb is a scapegoat for
broader economic trends in Los Angeles, and that it has increased monthly
rents by just six dollars over five years.34 Rental pricing is certainly a complicated topic, but there is a simple underlying dynamic between STRs and
the rental market. Tourists and renters are non-overlapping populations with
different needs, traditionally served by non-overlapping markets. But because 64% of its listings are STRs for tourists, Airbnb brings an increasing
number of the forty-five million tourists who visit Los Angeles each year
into direct competition with renters, distorting the housing market.35
Each apartment or home listed year-round on Airbnb is a home that has
been removed from the residential housing market and added to the city’s
aggregate stock of hotel rooms; I label this phenomenon “conversion.” So
long as a property owner or leaseholder can earn a substantial premium from
Airbnb rather than renting to city residents, there is an overpowering incentive to “hotelize” entire buildings, further reducing the aggregate housing
31

Id. at 8.
Adrian Kudler, Meet LA’s Most Prolific Airbnb Host with 78 Units for Rent, CURBED
LA (Mar. 12, 2015), http://la.curbed.com/archives/2015/03/airbnb_los_angeles_most_prolific_
host_ghc.php [http://perma.cc/4WMD-7MXH].
33
Id.
34
Kristen Lepore, Apartment Conversions to Airbnb Hotels Driving Up LA Rents, Critics
Say, SOUTHERN CALIFORNIA PUBLIC RADIO (Mar. 16, 2015), http://www.scpr.org/news/2015/
03/16/50321/are-apartment-conversions-to-airbnb-hotels-driving/ [http://perma.cc/PF4SKBST].
35
Bergman, Garcetti Wants Airbnb to Help Solve L.A.’s Affordability Crisis, supra note
17.
32
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stock. Compounding these market distortions, neither the market nor the
public sector can swiftly replenish the housing stock, given the time, cost,
and legal barriers to developing affordable housing in Los Angeles. In light
of this basic dynamic, the following sections detail how this market-mixing
function raises rents and reduces the supply of affordable housing in Los
Angeles.
A. Airbnb Increases Rents in Neighborhoods with a High Density
of Airbnb Listings
Airbnb listings are concentrated in just seven of the city’s densest, most
expensive neighborhoods: Venice, Downtown, Miracle Mile, Hollywood,
Hollywood Hills, Echo Park, and Silver Lake.36 These tourist destinations
account for nearly half of Airbnb listings, and 69% of all Airbnb-generated
revenue in Los Angeles.37 In 2014, rents in these neighborhoods were 20%
higher, and increased 33% faster, than rents citywide.38

36

Kudler, supra note 32.
Id.
38
Id.
37
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Top cities and vacancy rates are from Samaan, supra note 22, at 18. Population and household data are from Mapping L.A. Neighborhoods, L.A. TIMES,
http://maps.latimes.com/neighborhoods/ [http://perma.cc/U3XF-FRUM].
40
Estimate: (Estimated Renters / Household Size) / (1 – Vacancy Rate).
41
Miracle Mile STRs estimated from (total units) x (LA average whole unit STR %).
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FIGURE 1:
RENTAL HOUSING AVAILABILITY IN TOP 7 AIRBNB NEIGHBORHOODS39
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Figure 1 shows that 3,104 whole-units are listed on Airbnb in these
neighborhoods, which have a rental stock of 104,265 units.42 To the extent
that whole-unit STRs are listed throughout the year, as much as 3% of the
apartments in these districts—which have a low 3.5% vacancy rate—have
been removed from the market and converted to tourist accommodations.
This distortion is particularly acute in beachside Venice, where, according to
one study, 12.5% of the neighborhood’s apartments are listed on Airbnb.43
In tight housing markets with near-zero vacancy rates, a sudden reduction in supply naturally increases rents, particularly because neither the market nor the public sector can swiftly add to the housing stock. Unlike with
most commodities, a shortage in housing supply cannot be ameliorated by
importing or quickly building additional units. Assuming that a given neighborhood permits and can physically accommodate the construction of new
housing, building an average unit of rental housing in Los Angeles requires
an investment of $315,000, three years just for permitting, and additional
time for construction.44 Thus, a sudden removal of between 3% and 12.5% of
a neighborhood’s housing stock constitutes a supply shock.
The price effect of a supply shock in Los Angeles is compounded by
annual increases in residential demand, and by the upward pressure that the
allure of STR profits puts on property values, which in turn affect property
taxes and rents. Even under a simple economic model holding the demand
for rental housing constant against a relatively flat supply curve that has a
price-elasticity coefficient of 0.200, each 1% decrease in supply would lead
to a 0.2% rent increase.45 Under this model, the rent on a $2,680 one-bedroom apartment in Venice would increase by an additional sixty-seven dollars per month from the reduction in local supply alone.46
In addition to a supply-related rent increase, the market could be affected by demand pressures from the allure of STR profits, and from acceler42

Estimated using household size data from Mapping L.A. Neighborhoods, supra note 39.
Samaan, supra note 22, at 3. Like the Samaan report, Section II.A of this article assumes that whole-unit listings are listed year-round on Airbnb. However, it is likely that the
whole-unit STR figures cited from the Samaan report include some housing units that are in
fact occupied by the owner or leaseholder for most of the year, and are not listed year-round on
the service. Such units are not removed from the residential housing market.
44
Cost per unit from California Department of Housing and Community Development,
see Affordable Housing Cost Study: Analysis of the Factors that Influence the Cost of Building
Multi-family Affordable Housing in California, CAL. DEP’T OF HOUS. & CMTY. DEV. ET AL. 32
(2014), http://www.hcd.ca.gov/housing-policy-development/docs/finalaffordablehousingcoststudyreport-with-coverv2.pdf [http://perma.cc/A98W-WG6T] [hereinafter Affordable Hosuing Cost Study]. See also Ben Bergman, LA Rent Crisis: Why Aren’t There More Affordable
Apartments?, SOUTHERN CALIFORNIA PUBLIC RADIO (June 12, 2014), http://www.scpr.org/
blogs/economy/2014/06/12/16821/la-rent-crisis-why-aren-t-there-more-affordable-ap/ [http://
perma.cc/6N8L-Q3UE].
45
See, e.g., John M. Quigley & Steven Raphael, Regulation and the High Cost of Housing
in California 26 (Berkeley Program on Housing & Urban Policy, Working Paper No. W04008, 2004) (finding that the price elasticity coefficient to supply is .360 for non-rent controlled
rental markets). A regression analysis would be needed to specifically determine the Los Angeles housing market’s price elasticity.
46
See Venice Home Prices & Values, ZILLOW, http://www.zillow.com/venice-los-angelesca/home-values/ [http://perma.cc/87J8-3TJE].
43
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ated inflation at the tail-end of the distribution in a housing market with
near-zero vacancies. Put simply, a renter in an Airbnb-saturated neighborhood seeking to occupy one of the handful of available apartments is no
longer bidding against the local residential rent price, but is instead bidding
against the extra profit that STRs can bring.
By incentivizing the conversion of residential units to tourist housing,
Airbnb causes a small, but notable, increase in citywide rents. In the neighborhoods with the greatest concentration of Airbnb listings, this rent-increasing effect is much greater; Airbnb accounts for a significant portion of the
accelerated rent inflation seen in neighborhoods such as Venice and Silver
Lake.
B. Airbnb Reduces Supply by Encouraging Illegal Conversion,
Hotelization, and Evictions
In addition to causing a small increase in rents, Airbnb substantially
reduces Los Angeles’s aggregate supply of housing. Thus, as residents bid
for a smaller number of available units, an increasing number of residents
are priced out of their neighborhoods, or even the city, entirely. The phenomenon of “hotelization” accelerates this process. Airbnb creates a strong
incentive for property owners and renters to permanently “hotelize” entire
buildings by renting each unit to tourists through Airbnb rather than finding
long-term tenants. This reduces the housing supply, and places demand-side
pressure on Los Angeles’s dwindling stocks of subsidized and unsubsidized
affordable housing.
Although Airbnb claims that it mostly provides middle-class renters
and homeowners with supplemental income, it generates 89% of its revenue
in Los Angeles from whole-unit STRs without on-site hosts.47 To the extent
that such units are listed on Airbnb year-round, these figures suggest that
Airbnb’s business model is based on encouraging hotelization and evictions,
not on helping renters lease out spare rooms to make ends meet.48 Although
it is unclear what percentage of full-time Airbnb listings whole-building
“hotels” constitute, news reports paint a vivid portrait of the hotelization
phenomena in action.
Entrepreneurs approach landlords in popular neighborhoods expressing
their intent to list rental units year-round on Airbnb.49 Investors in Silver
Lake and Venice have also bought homes and apartments for this purpose.50
In the Ellison Suites building in Venice, where the average monthly rent is
$1,500, one woman rents fourteen units and lists them on Airbnb for $200
47

Samaan, supra note 22, at 9.
The rental of spare bedrooms may also distort the housing market by pushing up prices.
49
Tim Logan, Emily Alpert Reyes & Ben Poston, Airbnb and Other Short-term Rentals
Worsen Housing Shortage, Critics Say, L.A. TIMES (Mar. 11, 2015), http://www.latimes.com/
business/realestate/la-fi-airbnb-housing-market-20150311-story.html [http://perma.cc/48BRCRFN].
50
Morris, supra note 2.
48
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per night, for a monthly profit of up to $63,000.51 When investors turn entire
residential buildings into unlicensed cottage hotels, their Airbnb listings are
doubly illegal. First, residential neighborhoods prohibit the rental of apartments for fewer than thirty days. Second, these investors do not obtain zoning licenses or hotel permits, do not purchase hotelier’s insurance, and do not
follow the myriad city regulations that govern hotels.
Landlords have joined the gold rush: one landlord in Venice converted
ten of his building’s thirty units into Airbnb listings, though he says that his
rentals are legal because the units are leased for more than thirty days at a
time.52 Furthermore, according to local activists, Ellis Act evictions have
increased the most in the very neighborhoods where Airbnb listings are concentrated, “in a ‘Nike’ swoosh shape across Los Angeles . . . from Venice,
cut through Hollywood and Koreatown, and encompass[ing] parts of Silver
Lake and Echo Park.”53
C. Airbnb Likely Leads to a Citywide Reduction in Affordable Housing
Housing advocates believe that Los Angeles needs 490,340 more affordable homes,54 and Los Angeles mayor Eric Garcetti hopes to construct
16,000 new units annually by 2020.55 But in 2014, STRs removed 7,316
units from the city’s rental market, a number that seems poised to grow.56 It
is easy to imagine a future in which Airbnb’s growth—and the corresponding removal of rental units from the residential market—outpaces the construction of affordable housing in Los Angeles.
Although there is currently no data on how many of these removed
units were affordable, full-time Airbnb STRs can affect the affordable housing stock in two ways. First, affordable units are particularly attractive
targets for conversion, directly reducing the stock of affordable housing.57
Through the Ellis Act, investors can relieve landlords from the administrative burdens of administering rent-controlled or voucher-subsidized housing,
and convert newly-purchased, formerly affordable apartments into Airbnb
listings, particularly in newly gentrifying neighborhoods. Thus, Airbnb incentivizes the direct conversion of subsidized or rent-controlled units into
lucrative Airbnb listings. Absent regulation, this incentive will continue to
influence the marketplace so long as hotel rates sufficiently exceed residential rents.

51

Lepore, supra note 34.
Id.
Duran, supra note 14.
54
CALIFORNIA HOUSING PARTNERSHIP COALITION REPORT, supra note 8.
55
Plan: Transforming Los Angeles, CITY OF LOS ANGELES 52 (2015), https://d3n8a8pro7v
hmx.cloudfront.net/mayorofla/pages/17002/attachments/original/1428470093/pLAn.pdf?1428
470093 [https://perma.cc/RW4Q-ZT6D].
56
Samaan, supra note 22, at 3.
57
Id. (describing how trade publications advise landlords on how to convert units to
STRs).
52
53
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Second, Airbnb indirectly reduces the affordable housing supply by reducing the overall housing supply. As a result, the pressure that STRs place
on rent prices pushes units out of the margins of affordability for low- and
middle-income residents, an effect that cascades throughout the city. In
2014, Airbnb removed 1% of the units from Los Angeles’s rental market—
and substantially more in some neighborhoods—while monthly rents increased by 7.3%.58 And by reducing the overall housing supply, Airbnb is
partially responsible for the citywide rent increases that further reduce the
supply of affordable housing.
III. AIRBNB IS CORRELATED WITH GENTRIFICATION AND MAY
EXACERBATE RESIDENTIAL SEGREGATION AND INEQUALITY
Airbnb harms the goals of affordable housing advocates in ways beyond its numerical impact on rents or the housing stock. Although these
harms are difficult to measure, they extend beyond the fact that tourists do
not sleep at reasonable hours and do not recycle beer cans properly. Airbnb
STRs impede integration and exacerbate socioeconomic inequality.
A. Airbnb is Correlated with Gentrification in Adjacent Neighborhoods
Gentrification occurs when rising rents displace a neighborhood’s lower
income households, who are replaced by wealthier residents that change the
district’s “essential character.”59 Lower-income residents who are displaced
can face longer commutes and lose access to essential community services
and institutions.60
Airbnb STRs are concentrated in expensive neighborhoods that have
long-since or have never been gentrified. But when middle-income renters
are displaced from these neighborhoods, they are pushed into cheaper neighboring communities, which they subsequently gentrify. For example, former
Venice resident Roman Barrett says he moved to Koreatown—a gentrifying,
low-income Asian and Latino enclave—after being priced out of Venice by
Airbnb rentals.61
Figure 2 illustrates the relationship between Airbnb-dense communities
and their poorer, gentrifying neighbors. These neighborhoods tend to have
high poverty rates, yet their rents have risen more rapidly than in Los Angeles overall. This effect is particularly dramatic in Chinatown, where rents
have doubled in just two years. More data is needed to determine whether,
58
See ZILLOW, supra note 1. Total number of apartments in LA estimated by dividing
census population data by household size data from Mapping L.A. Neighborhoods, supra note
39.
59
Maureen Kennedy & Paul Leonard, Dealing with Neighborhood Change: a Primer on
Gentrification and Policy Choices, BROOKINGS INSTIT. CTR. ON URBAN & METRO. POLICY,
Apr. 2001, at 5.
60
Id. at 22, 43.
61
Logan et al., supra note 49.
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say, residents displaced from Silver Lake actually move to Koreatown, but
the prevalence of STRs seems to correlate with rent hikes and gentrification
in adjacent districts.
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Income data and adjacent districts were determined from Mapping L.A. Neighborhoods, supra note 39. Rent statistics are from Zillow.com.
The Downtown income figure is likely distorted by the high concentration of homeless individuals in “Skid Row.” Boyle Heights residents are likely
lower income than Downtown renters.
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B. Airbnb Might Reduce Integration by Displacing
Lower-income Tenants
Economic and racial neighborhood integration can lead to a range of
positive educational, vocational, and health outcomes for low-income tenants. But Airbnb reduces neighborhood integration by incentivizing hotelization, encouraging Ellis Act conversions of rent-controlled units, and
driving out lower-income renters.64 Furthermore, some landlords of buildings protected by the city’s Rent Stabilization Ordinance choose to list vacant units on Airbnb rather than deal with the eviction and rent protections
that a full-time tenant would enjoy.65
Because Airbnb STRs are such a nascent phenomenon, further research
is needed to measure Airbnb’s impact on annual changes in racial and economic diversity in high-demand neighborhoods. Researchers should also
track the displacement of lower income residents from neighborhoods where
Airbnb listings are prevalent.
C. Unequal Access to Airbnb Exacerbates Racial and
Socioeconomic Inequality
Airbnb creates winners and losers; it facilitates cultural exchange and
provides economic benefits to hosts and tourists, but distributes these benefits unequally. Hosts need an Internet connection and cultural savvy just to
access the platform. And the fact that just seven of Los Angeles’s most expensive neighborhoods, in which approximately 8% of the city’s residents
live, generate over two thirds of the city’s Airbnb revenue suggests that there
is little tourist demand for STRs in lower- and middle-income
neighborhoods.66
According to Airbnb, 38% of its hosts are of low-to-moderate income,
and more than half are renting out couches and spare bedrooms.67 But these
hosts only make 11% of the city’s Airbnb-supported income.68 Instead, largescale operators reap the lion’s share of the revenue; 6% of Airbnb hosts list
multiple units, earning 35% of all Airbnb revenue.69 One such company,
Global Homes and Condo, lists seventy-eight units on Airbnb through a pair
of friendly, but fake, “front” women.70 These figures suggest that whereas
individual “hosts” set their rates based on the value of their apartments,
commercial Airbnb operators set their prices against prevailing hotel prices,
leading to profits for operators and Airbnb alike.

64

See, e.g., Duran, supra note 14.
Samaan, supra note 22, at 12.
66
The population-share of Downtown, Echo Park, Hollywood, Hollywood Hills, Miracle
Mile, Silver Lake, and Venice calculated from Mapping L.A. Neighborhoods, supra note 39.
67
Id.
68
Samaan, supra note 22, at 13.
69
Kudler, supra note 32.
70
Id.
65
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In addition, although most Airbnb STRs blatantly violate city laws
prohibiting sub-thirty-day apartment rentals, landlords seem to enforce these
laws more diligently against renters—particularly those with rent-controlled
or subsidized housing—than against apartment or condo owners.71 It would
probably be unfair for publicly subsidized tenants to profit from listing STRs
on Airbnb. But the benefits of Airbnb overwhelmingly accrue to relatively
wealthy renters and property owners, not to average Angelenos.
Finally, Airbnb is based on an amorphous “trust” and “sense of community” endemic to the sharing economy, a trust that extends only to some
social groups. A recent study found that African American hosts earn 12%
less than white hosts for equivalent rental listings.72 And minority guests are
systematically denied lodging by Airbnb hosts.73 If Airbnb hosts are offering
a public accommodation, minority Airbnb guests may even have a prima
facie case against Airbnb hosts for discrimination in violation of the Fair
Housing Act of 1968, which prohibits refusal to rent to a person on the basis
of a protected class, such as racial minorities.74 Airbnb facilitates systemic
discrimination and reduces racial integration.
IV. REGULATING AIRBNB

TO

PROMOTE EQUITABLE HOUSING

A. Criteria for Evaluating Proposals: Solutions Must
Address All Problems
Because Airbnb STRs are a new and rapidly growing phenomenon, local and state lawmakers and regulators are just beginning to deal with this
problem.75 The author’s view is that Los Angeles should prioritize the housing needs of residents over the needs of tourists when the two aims conflict.
However, there are ways to harness the benefits of Airbnb, while regulating
it so that it promotes affordable housing, integration, and equity in Los Angeles. But, any policy reforms must directly address the distortive effects
that conversion and hotelization have on affordable housing.
Ideally, STR regulations should address as many of Airbnb’s negative
effects on affordable and fair housing as possible. Ideally, they would also
address the underlying causes of Los Angeles’s housing crisis, including the
71

See, e.g., Samaan, supra note 22, at 18.
Benjamin Edelman & Michael Luca, Digital Discrimination: The Case of Airbnb.com 2
(Harvard Bus. Sch., Working Paper No. 14-054, 2014), http://www.hbs.edu/faculty/Publication%20Files/14-054_e3c04a43-c0cf-4ed8-91bf-cb0ea4ba59c6.pdf [http://perma.cc/S6EZABQX]. See also Michael Todisco, Note, Share and Share Alike? Considering Racial Discrimination in the Nascent Room-sharing Economy, 67 STANFORD L. REV. ONLINE 121, 122
(Mar. 14, 2015) (discussing the study as proof of pervasive racial bias among Airbnb users).
73
Todisco, supra note 72, at 123.
74
Id. at 126. However, only hosts, and not Airbnb itself, could be held liable.
75
Ben Bergman & Alice Walton, Los Angeles Officials Crack Down on “Sharing Economy” Rides, Rental Companies, SOUTHERN CALIFORNIA PUBLIC RADIO (Dec. 9, 2014), http://
www.scpr.org/news/2014/12/09/48569/los-angeles-officials-crack-down-on-sharing-econom/
[http://perma.cc/HA8N-TJTH].
72
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lack of funding for developing affordable housing. Before signing on to a
deal, policymakers and community stakeholders should ask whether a
proposal:
1. Addresses and combats neighborhood and city-wide rent
increases;
2. Reduces or adds to the city’s market-rate and affordable housing stock;
3. Discourages the “conversion” of existing affordable units into
STR listings;
4. Eliminates incentives that encourage “hotelization” of rental
units;
5. Protects residents from displacement and eviction;
6. Addresses cultural and economic gentrification;
7. Exacerbates socioeconomic disparities or increases access to
Airbnb’s benefits;
8. Promotes socioeconomic integration.
B. Evaluating Mayor Garcetti’s Plan to Tax STRs in Order
to Fund Affordable Housing
On April 16, 2015, Mayor Garcetti announced a deal he had proposed
to Airbnb. Under his proposal, Los Angeles would levy a 14% occupancy
tax on all Airbnb facilitated rentals.76 This is expected to generate at least $5
million annually, although this static projection does not take into account
expected increases or tax-induced decreases in Airbnb activity.77 These funds
would be allocated each year to Los Angeles’s Affordable Housing Trust
Fund, which has been reduced from $100 million in 2008 to just $19 million
in 2015.78
Without taking matching funds into account, $5 million could fund the
development of sixteen affordable units at an average cost of $315,000 per
unit.79 However, Airbnb rentals remove 7,316 units—which does not include
units that are listed only intermittently on Airbnb—year-round from Los Angeles’s rental market. Even if Airbnb stops expanding, it would take 457
years for occupancy taxes to fund the full replacement of the units that
Airbnb removes from the city’s rental market. To use another rough calculation, a single studio apartment in Silver Lake that is booked on Airbnb for an
average of $132 per night at a remarkable 60% rate—219 days a year—
76

Bergman, Garcetti Wants Airbnb to Help Solve L.A.’s Affordability Crisis, supra note

17.
77
Garcetti’s Airbnb Tax Plan Does Little to Increase Affordable Housing, S. CAL. PUB.
RADIO (Apr. 16, 2015), http://www.scpr.org/programs/take-two/2015/04/16/42416/garcetti-sairbnb-tax-plan-does-little-to-increase/ [http://perma.cc/Y8CW-435Z].
78
Bergman, supra note 17.
79
Average cost per Los Angeles County publicly built affordable housing unit from California Department of Community Development, see Affordable Hosuing Cost Study, supra
note 44, at 31.
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yields $28,908 for its host, generating $4,047 in occupancy tax revenue for
Los Angeles each year.80 Such a unit would take seventy-eight years to fund
the construction of its own replacement.
This may not be an apples-to-apples comparison because Airbnb should
not shoulder the entire burden of replacing a converted unit of affordable
housing when, presumably, an affordable housing developer would recoup
its costs through tenants’ rent payments. Take, then, the hypothetical Silver
Lake apartment in the paragraph above and assume that it was an affordable
unit of housing for a median-income city resident. Perhaps it would be reasonable at least to expect STR taxes to cover the costs of construction during
the period that Airbnb leaves Silver Lake with one fewer unit of housing.
Assume that a developer spends four years building (three years of permitting, one year of construction) a unit of affordable housing in Silver
Lake, and that the unit will be habitable for fifty years. At a cost of
$315,000, the unit will cost the developer $6,300 per year in construction
costs alone over the 50-year period. If Airbnb was responsible for covering
the costs of four years of construction, it would still have to generate
$25,200 in taxes over four years, requiring a daily tax rate of 21.8%. The
back-of-the-envelope calculations in this hypothetical demonstrate the complications involved in trying to fund the replacement of converted or
hotelized units of housing through an occupancy tax on STRs. An occupancy
tax of 14% might be insufficient to meet Mayor Garcetti’s stated policy
goals.
Furthermore, Garcetti’s plan would not address gentrification or rent
increases in neighborhoods where Airbnb listings are prevalent. And depending on where new units are built, it is unclear whether the neighborhoods most affected by Airbnb would benefit from new housing
construction. After all, the city may build in lower-income neighborhoods
that offer taxpayers a better “bang for your buck” than Venice or Silver
Lake. This could concentrate poverty, and decrease economic integration in
affluent neighborhoods, unless the funds were used to fund mixed-use or
affordable developments in higher income neighborhoods at higher cost to
the Trust Fund.
Garcetti’s plan may spread demand and help lower income and minority
hosts. But this could backfire by contributing to gentrification in those
neighborhoods, especially if taxes push STR demand into the already gentrifying districts adjacent to the neighborhoods that are popular on Airbnb. One
final concern is that such a deal would formally excuse Airbnb from a wide
range of liability, from safety-related issues to STR regulation. Legalization
may also spur STR growth. And Garcetti should specify how his plan would
address evictions, illegal conversions, and discrimination by Airbnb hosts
and renters during the time period when replacement housing is being
constructed.
80
See Airbnb, https://www.airbnb.com/s/Los-Angeles?neighborhoods%5B%5D=Silver+
Lake (last visited Dec. 2, 2015). Occupancy rate figure from Martin, supra note 23.
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C. Evaluating Alternative Tax and Redistribution Schemes
Mayor Garcetti’s plan directly addresses Los Angeles’s affordable housing shortage, but might not replace the units that Airbnb removes from the
rental market. Allocating STR taxes to construct affordable housing also
does not address segregation and gentrification. There may be more effective
ways to tax and redistribute the revenue that STRs generate.
The city can be ambitious about tax rates and tax Airbnb at a rate higher
than the 14% occupancy fee levied on licensed hotels. As a matter of policy,
it is desirable that the brunt of any taxes levied on Airbnb would be borne by
two relatively wealthy populations: tourists and property owners. Furthermore, whereas hotel guests are ostensibly paying for city services with their
taxes, Airbnb guests could also be paying to replenish the housing stock. If
Airbnb tourists are looking to avoid paying a premium to stay in hotels, Los
Angeles could tax hosts to any extent such that the price of an Airbnb is less
than the price of an equivalent hotel room without de facto banning STRs.
Although there are political limits to tax levels, officials need not set a 14%
pre-negotiation upper tax limit on Airbnb listings.
Los Angeles could promote economic diversity and integration by directing tax revenue towards a municipal housing voucher program, which
would increase economic integration. And if these vouchers were given to
low-income residents of Airbnb-dense buildings or neighborhoods, it would
allow them to stay in their homes. However, like Mayor Garcetti’s plan, such
taxation and redistribution schemes may not be able to replace all of the
units that Airbnb removes from the residential market. Other measures are
necessary to complement these tax schemes and promote integrated, affordable neighborhoods throughout Los Angeles.
D. Evaluating a Ban or Targeted Restrictions on Airbnb STRs
STRs increase rents for residents and reduce the supply of affordable
housing by removing units from the housing market through conversion and
hotelization. Given Los Angeles’s low vacancy rate, it is likely that
thousands of residents have been displaced due to the 7,316 year-round listings on Airbnb. On the other hand, Airbnb’s economists claim that in 2014,
Airbnb helped add $314 million in economic activity and 2,600 jobs to Los
Angeles’s economy.81 Although this does not take into account losses to renters and other community stakeholders, it is plausible that Airbnb simultaneously produces economic benefits while exacerbating the city’s affordability
crisis. This article approaches the issue of Airbnb from the lens of weighing
its effect on Los Angeles’s affordable housing crisis, and is not an attempt to
quantitatively measure the net economic gains or losses produced by Airbnb.
Policymakers seeking to regulate Airbnb must make both economic and

81

Owens, supra note 24.
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value-driven decisions in order to weigh the importance of promoting affordable housing.
A blanket ban on STRs would end Airbnb’s role in exacerbating Los
Angeles’s affordability crisis. For residents displaced by Airbnb, a blanket
ban would likely be preferable to any solution that insufficiently addresses
the corrosive effects of STRs. Enforcing anti-STR laws could also halt the
evictions, displacement, and gentrification that follow when Airbnb saturates
a neighborhood. That said, a ban would not add to Los Angeles’s affordable
housing stock itself, and would deprive the city of Airbnb’s benefits. Furthermore, bans that deprive property owners of Airbnb’s benefits implicate
Constitutional protections for property owners under the three-pronged Penn
Central takings test, which assesses: (1) the economic impact of a regulation
on affected parties, (2) the extent to which a regulation frustrates investor
expectations, and (3) the extent to which a regulation is tailored to promote
general welfare or is arbitrary.82
Property law scholar Jamila Jefferson-Jones suggests that New York’s
anti-STR regulations may violate legitimate investor-backed expectations,
and are not “roughly proportional,” meaning that the severity of existing
laws banning STRs are not commensurate to the value of the regulations:
protecting public safety, hotels, and neighborhood property values.83 However, Professor Jefferson-Jones’s analysis underestimates the public’s legitimate interest in protecting affordable housing.84 These arguments
demonstrate how outright bans may become increasingly untenable given
Airbnb’s prevalence. At the moment, however, most of the STRs listed on
Airbnb in Los Angeles’s residential and mixed-use (business and residential)
zones are illegal.
Alternatively, city officials could legalize STRs but place targeted restrictions on them rather than enforce the existing blanket ban. Such an approach could reasonably prevent Airbnb from distorting the housing market
while allowing tourists and residents to benefit from it. However, such a
strategy would have to address conversion and hotelization, or otherwise
ameliorate Airbnb-induced reductions in affordable housing supply.
For example, enforcement agencies could choose to target unlicensed
hotels and prevent hotelization. Perhaps purchasers of property could be
banned from using Airbnb for a one-year “cool-down” period. This would
put a check on price hikes and discourage hotelization. Such a ban would
protect the existing affordable housing stock. However, such a requirement
may invite scrutiny under the investor expectations prong of the Penn Central test where investors, prior to enactment of the rule, bought a building for
the purpose of hotelization. But the city can assert that the restriction is
82

See Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 152–53 (1978).
Jefferson-Jones, Airbnb and the Housing Segment of the Modern “Sharing Economy”:
Are Short-Term Rental Restrictions an Unconstitutional Taking?, 42 HASTINGS CONST. L.Q.
557, 566–68 (Spring 2015).
84
Pennell v. San Jose, 485 U.S. 1, 13 (1988) (affirming public’s right to preserve affordability through measures such as rent control).
83
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necessary to prevent public nuisances and protect the affordable housing
stock. And because it would not constitute rent control, a cool-down requirement would not trigger the intervention of the Ellis Act if a purchased property was previously rent-controlled.
Similarly, policymakers could discourage “conversion” by prohibiting
landlords who have evicted a tenant without fault—meaning that the tenant
is not evicted for violating his or her lease—from listing the unit in question
on Airbnb for a one-year cool-down period. This cool-down period can be
imposed on all landlords, or just landlords of subsidized units. Either approach would discourage wanton conversion of rental stock into tourist
accommodations.
Another approach would be to assign STR permits and restrict the number of permits per square mile or neighborhood. However, geographically
targeted restrictions on STRs would be difficult to enforce, and it would be
difficult to administer a permit system that is equitable to all prospective
hosts. Furthermore, this might encourage the spread of STRs into newly gentrifying neighborhoods. For example, such a policy could restrict the culling
of Echo Park’s affordable housing supply while exacerbating the affordability crisis in neighboring Chinatown.
Another solution would be to mandate that Airbnb STRs be allowed
only in buildings that meet a target affordability threshold. For example, the
city could promote inclusionary housing by only allowing STRs in neighborhoods or buildings where 30% of the units are affordable, which would incentivize property owners to subsidize apartments that are currently priced at
the market rate in order to “free up” units for Airbnb listings. This would
directly address STRs’ effects on neighborhood socioeconomic integration.
But such solutions would be cumbersome to calculate and difficult to enforce. Furthermore, such a benchmark may be considered exactions that are
not roughly proportional to the actual affordability and public safety
problems that STRs create.85 Finally, such an approach would increase the
stock of affordable housing, but simultaneously reduce Los Angeles’s overall
stock of residential housing.
Lastly, city officials could prevent hotelization by legalizing STRs, but
limiting the number of days per year that a host can list a unit without going
through the hotel permitting process. This would disincentivize the conversion and removal of units from the housing market, protect the housing
stock, and tamp down speculation and rent inflation. Such an approach
would be subject to an investor-backed expectations takings challenge, but
the city could argue that the limitation is necessary to protect the residential
housing stock.
Should Los Angeles decide to adopt some sort of enforcement strategy
towards Airbnb, policymakers should empower regulators to enforce zoning
and hotel licensing laws. Regulations on Airbnb STRs are municipal in nature, concerning issues such as zoning and hotel licensing. California coun85

Jamila Jefferson-Jones, supra note 83, at 568.
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ties have not coordinated to regulate STRs on a county or statewide basis.
Although Los Angeles has not committed resources to enforcing STR laws,
the City Attorney’s office has asked hosts to pay occupancy taxes.86 But it is
unclear whether these warnings were symbolic or whether the City Attorney
has the resources to enforce these laws.87
Policymakers should empower regulators to enforce zoning and hotel
licensing laws. Although resources are limited, this should be a priority
given the havoc that STRs wreak on the residential housing market. And
rather than targeting single-unit hosts, regulators can target the cottage industry of “Airbnb leasing companies” that are rapidly removing units from
the rental housing market, thereby discouraging hotelization.88
Perhaps taxes can fund enforcement officers or a regulatory body
within the city planning department. In the absence of a new regulatory
agency, Airbnb should at least make it possible for the city to track STRs
and crack down on the most egregious activities. Perhaps hosts who post
listings more than once a month—which indicates that a host has converted
a unit—should have to register with the city. Los Angeles should also crack
down on large-scale operators who manage “virtual hotels” with multiple
rooms across the city. And investors should be prevented from converting
entire buildings into cottage hotels. Airbnb’s cooperation is critical to any
effective enforcement scheme that prevents conversion and hotelization. Perhaps city officials can negotiate with Airbnb and exchange greater cooperation with targeted enforcement efforts for a general legalization of noncommercial-scale STRs.
E. Promote Affordable and Fair Housing Through
Community Benefits Agreements
In addition to regulating and taxing Airbnb, Los Angeles should adopt
the community benefits agreement (CBA) model that local industries have
negotiated with unions and affordable housing advocates.89 Under a typical
CBA, developers of large projects are given tax credits and the permission to
build lucrative developments such as luxury apartments, malls, or sports stadiums in exchange for a commitment to hire local residents, set aside affordable housing, or donate to public projects.90 So too here, policymakers,
advocates, unions, and developers would come together and bring Airbnb in
as a partner, helping Los Angeles’s low-income and minority communities
share in Airbnb’s benefits.91,92
86

Bergman & Walton, supra note 75.
Id.
88
See, e.g., Kudler, supra note 32.
89
See, e.g., Harold Meyerson, L.A. Story, AMERICAN PROSPECT (Aug. 6, 2013), http://
prospect.org/article/la-story-0 [http://perma.cc/2J9H-NLB4].
90
Id.
91
Id.
92
If Airbnb signs a CBA with community stakeholders, rather than the city, a CBA would
likely not violate the Penn Central exactions test.
87
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First, Airbnb should ban racially discriminatory hosts and users and
make the approval process race-blind. Airbnb could also use its platform,
market penetration, and technology to connect hosts with cleaning services
that pay living wages. Additionally, Airbnb could apply its proprietary technology to help low-income renters find low-cost or public housing.
Airbnb and developers could also be given incentives to concurrently
expand the supply of housing and the supply of tourist accommodations,
removing tourists from the residential housing market. Developers could be
given permits to construct sanctioned “Airbnb hotel” apartments in neighborhoods with a high density of Airbnb listings. Qualifying newly constructed buildings could be exempt from the bans, taxes, or restrictions on
STRs that would govern existing residential housing. These permits could be
contingent upon Airbnb or the developer signing a CBA that ensures workers are fairly paid, and require that at least 15% of a hotel’s units be rentcontrolled or subsidized for low-income residents.93 The remaining units
could be rented at market-price, or listed on Airbnb. An even better ratio of
“hotel” units to affordable residential units would be one that directs hotel
developers to reserve as many affordable units as possible while earning
market-rate returns. In any combination, an “Airbnb hotel” would directly
expand the affordable housing stock, expand the aggregate housing stock,
increase Los Angeles’s supply of hotel rooms, and promote integration.
V. CONCLUSION:
REFORMING STRS TO ADDRESS THE HOUSING CRISIS
As gentrification transforms Los Angeles’s urban core, policymakers
must adapt to better regulate new technologies such as Airbnb. The best
regulation comes from precise data, so additional research is needed on how
STRs affect evictions and rents. To an extent, Airbnb is a response to, not a
cause of, gentrification and Los Angeles’s affordable housing crisis. But
policymakers must understand that Airbnb profits from illegal rentals that
cause rent increases, reduces the housing supply, and exacerbates segregation. Even an outright ban on STRs would be better for low-income residents
than the unregulated status quo. Airbnb must become a responsible partner
and facilitate, not hinder, the goals of affordable housing advocates.
In preparing to negotiate with Airbnb, Los Angeles can learn from the
approaches that other cities have taken to regulate Airbnb. San Francisco,
Chicago, and Washington, D.C. negotiated with Airbnb lobbyists to legalize
STRs and apply hotel occupancy taxes to STRs.94 Aside from New York,
93
This is the same percentage that is required for other developments that seek density
bonuses from the city. LA Affordable Housing Incentives Guidelines 2014, http://cityplanning.
lacity.org/Code_Studies/Housing/DRAFTUPDATEDAffordHousingGuide.pdf [http://per
ma.cc/ZKJ4-7JUH].
94
Bergman, Garcetti Wants Airbnb to Help Solve L.A.’s Affordability Crisis, supra note
17.
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policymakers have avoided suggesting outright bans, perhaps because
Airbnb has mobilized grassroots support and formed sophisticated lobbying
and advocacy organizations.95 Airbnb spent $100,000 in 2014 alone to lobby
Los Angeles officials.96
After proposing and evaluating various reforms, my recommendation is
that Los Angeles adopt a three-pronged strategy. First, the city should prevent the hotelization and conversion of existing residential buildings and
units of housing. Airbnb provides a tremendous benefit to tourists and residents alike when it allows tourists to travel off the tourist-beaten path.
Such adventures are a win-win for hosts who are merely using Airbnb for a
month per year to subsidize their own travels, or who are using Airbnb to
earn enough money to keep their home after losing a job.
But given the inelasticity of the housing supply, it is inappropriate for
investors to permanently remove units from the residential housing stock in
order to cater to tourists. Fundamentally, I would argue that the raison d’être
of Los Angeles’s housing stock is to serve its residents. Thus, Los Angeles
should ban year-round listings of apartments on Airbnb and similar websites,
perhaps by emulating San Francisco’s proposed “Ballot Measure F” and setting a seventy-five-day limit on the number of days that a unit can be
listed.97 Bona fide homeowners or leaseholders who occasionally host guests
through Airbnb can be exempted from any taxes that would otherwise be
levied on STR transactions.
Furthermore, Los Angeles should institute a one-year cool-down period
before any formerly subsidized or rent-controlled home can be listed on
Airbnb. To prevent hotelization and professional Airbnb management, Los
Angeles should set a hard cap on the number of units that any individual or
business can list on Airbnb in a given year. Finally, Los Angeles should set a
hard cap on the number of units in a building that property owners and managers can list on Airbnb.
In order to incentivize developers and Airbnb itself to build additional
affordable and market-rent housing, Los Angeles should apply these restrictions to existing residential buildings and units, but allow newly-developed
building managers and owners to set aside a greater number of units for
STRs. The city can also grant additional exemptions for developers who set
aside newly-constructed units for low-income residents, thereby directly increasing the affordable housing stock and promoting economic integration.
Along this line, the city can bring developers, unions, advocates, and
Airbnb—the parent company—together to sign Community Benefits Agreements. The parties can agree to build “Airbnb hotels” in tourist destinations

95

Logan et al., supra note 49.
See, e.g., Short Term Rental Advocacy Center, http://www.stradvocacy.org/ [http://per
ma.cc/A996-EWRB].
97
S.F., Cal., Admin. Code § 41.A.4, 41.A.5 (2015), http://sfgov2.org/ftp/uploadedfiles/
elections/candidates/Nov2015/ShortTermRentals_Text.pdf [http://perma.cc/LTS4-4RP6].
96
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that set units aside for low-income residents, provide good jobs, and ban
discrimination.
Finally, Los Angeles should implement a 14% occupancy tax on any
unit that is listed on Airbnb for greater than the seventy-five-day cap mentioned above. This would prevent Airbnb hosts from gaining an unfair competitive advantage over hotels. The city can allocate this revenue towards
code enforcement, and for funding mixed-income housing in Airbnb-dense
neighborhoods, thereby promoting integration and preventing displacement.
Airbnb is organizing constituents and mobilizing political support.98
This is why political stakeholders must regulate Airbnb STRs now, before
the industry calcifies into Los Angeles’s political and economic structure. At
the moment, local politics are favorable to increased regulations. Unions and
neighborhood associations have united with their political adversaries—hotels and developers—to speak out against Airbnb.99 By framing the public
narrative around the displacement that STRs cause, regulators can also win
the support of influential faith leaders, as well as of the public. If the city
brings Airbnb together with community stakeholders, the city can eliminate
Airbnb’s corrosive effects on fair and affordable housing, and help all communities benefit from safe, integrated, and affordable neighborhoods.

98

Logan et al., supra note 49.
See, e.g., Keep Neighborhoods First, http://www.keepneighborhoodsfirst.com/ [http://
perma.cc/6YHE-A7HJ] (coalition of labor and neighborhood councils).
99
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REPORT RECOMMENDATIONS
1. The City should collect the full 14% Transient Occupancy Tax (TOT) from short-term
rental businesses in Oakland with a requirement for full disclosure of all rental transactions.
2. The City should allocate 11% of TOT collected to the City’s Affordable Housing Trust
Fund.
3. The City should enforce existing regulations on short-term rentals such as licensing and
business registration, as well as compliance with local zoning laws.
4. City Council should support SB593 (Sen. McGuire) requiring short term rental companies to make regular reports to cities and counties about which homes in each jurisdiction are renting rooms, for how many nights and how much money the homeowners
are collecting from short-term rentals.
5. The City should study and consider further regulations, such as limiting the number of
nights per year an entire unit may be rented.
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About Community Economics:
Community Economics (CEI) provides non-profit organizations and public agencies with expert
technical assistance in the financing and development of affordable housing. Through that
technical assistance and through involvement with local, state, and national housing policy issues, CEI has been at the forefront of the affordable housing movement, developing creative
solutions and resources to meet the housing needs of low income households.
About East Bay Housing Organizations:
East Bay Housing Organizations (EBHO) is a non-profit membership organization dedicated to
working with communities in Alameda and Contra Costa counties to preserve, protect and expand affordable housing opportunities for the lowest income communities through education,
advocacy, organizing, and coalition building. Founded in 1984, EBHO is the leading voice for
affordable housing in the East Bay.
We would like to thank Frances Kwong of HKIT Architects for donating graphic layout services.

Snapshot of Oakland Airbnb Listings from InsideAirbnb. Dots marking Entire Homes are in red, Private Rooms in green
and Shared Rooms in light blue. (Source: Webscrape of Airbnb website prepared by Murray Cox, June 2015)
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$25.5 billion and rising3, outcompeting hotel industry giants like

Background and Introduction

the Hyatt ($8.4 billion) and Wyndham ($9.3 billion)4. The compa-

Short term rentals in the San Francisco Bay Area are generating

ny profits by charging hosts a three percent commission on each

major controversy because of their impact on the regional hous-

booking and charging travelers a fee of between six and twelve

ing crisis. Led by Airbnb, by far the largest of the group, these

percent, adding up to a total yield of anywhere between nine

online rental companies have burst onto the scene with thou-

and fifteen percent for every rental.5

sands of listings throughout the Bay Area. Concerned that these
tourist accommodations conflict with local ordinances and de-

Airbnb has made major inroads in Oakland in the past two to

crease housing availability, several local communities including

three years. This report analyzes its activity and impact on the

San Francisco and Berkeley are considering how to regulate this

scarce supply of affordable rental housing in the City. This report

rapidly growing market. Efforts to limit the number of nights a

relies primarily on an in-depth website called Inside Airbnb, de-

unit is available on the short term rental market, and to collect

signed and maintained by an independent analyst named Mur-

Transient Occupancy Tax have been hampered by Airbnb’s refus-

ray Cox. The data-rich resource has become the go-to site for

al to disclose information about their hosts and occupancy rates.

Airbnb facts and analysis. Cox includes details on Airbnb hosts,
prices, listing locations, and listing types. These data sets provide

Oakland is experiencing a rapidly growing demand for hous-

valuable insight about the Airbnb landscape in the City of Oak-

ing and space to accommodate newcomers and visitors alike.

land. This report focuses on Airbnb because of its predominance

At this year’s Oakland Annual Tourism Breakfast, Visit Oakland

in the short term rental market. Of course, their competitors also

President & CEO, Alison Best, noted that Oakland’s hospitality

contribute to the impact. Therefore all recommendations in the

industry surpassed national averages in lodging benchmarks, in-

report refer to the short term rental industry as a whole.

cluding a 79% overall hotel occupancy, compared to the nation’s
62% occupancy rate.1 Short term rental companies like Airbnb

An Airbnb snapshot on June 22, 2015 identified 1,155 Airbnb list-

and its competitors VRBO, Flipkey, and HomeAway have created

ings for rent in Oakland, with several significant attributes:

a business model that relies on incentivizing landlords and tenants to transform residential units into tourist accommodations.
A leader among so-called sharing economy enterprises, Airbnb
connects residents looking to enter the short term rental market
to tourists around the globe via their website. The essence of
the company is best summed up in the following passage from a
comprehensive report produced earlier this year by Los Angeles
Alliance for a New Economy (LAANE):

1. The majority of these listings (57%) are entire
homes, as opposed to “private rooms” and “shared
room” listings that make up an almost negligible portion of the market. This proportion is similar to San
Francisco, Los Angeles, and other major markets for
which data are available, disproving the Airbnb claim
that their “hosts” are mostly just people occasionally
renting out a spare room to help pay their mortgage

“Airbnb sells itself as a platform akin to a community

costs.6

bulletin board. However, unlike most community bulle-

2. On average, Oakland Airbnb units are available 237

tin boards, the company takes a percentage out of every

nights out of the year. Such high availability implies

transaction, has centralized control over all listings, and

that these units probably do not have the owner

maintains a global scope of operations. In other words,

present, could be violating local zoning ordinances

Airbnb is a hotel company. It may be deregulated and

prohibiting short term rentals in certain areas - and

decentralized, embedded within countless apartment

more importantly, are removing rental-housing stock

buildings, bungalow courts and leafy suburban streets,

in an extremely tight market.

but the company’s primary function is to make a profit

3. The majority of Airbnb listings are located in neigh-

accommodating guests.”2
Airbnb’s sky-high valuations have placed the company among
the ranks of hospitality industry giants, with a market value of

borhoods in North Oakland, which seem not coincidentally to be communities with high and rapidly
increasing rents. The concentration of entire homes
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Listing Types by City
4%
32%

3%

3%

34%

40%

Shared Room
Private Room

64%

Los Angeles

Entire Home /
Apartment

62%

57%

San Francisco

Oakland

Figure 1: Distribution of Airbnb Listings that are Entire Homes, Private Rooms or Shared Rooms by City
available for short term rental through Airbnb in

tels have not been subject to this TOT. Based on the revenue es-

neighborhoods with high median rents and high-in-

timates above, Oakland lost a potential for several million dollars

come earners questions the validity of Airbnb’s claim

in TOT up to July of 2015 by not assessing the tax on these short

to help people afford rent or mortgage. By removing

term rental businesses.

rental housing supply in these already tight markets,
Airbnb could very well be contributing to rising hous-

We understand from the City of Oakland’s 2015-2017 proposed

ing costs in impacted neighborhoods.

budget and from Airbnb’s website that Oakland’s City Adminis-

Based on the methodology in the following section, we conclude
from the Inside Airbnb dataset and our own analysis that the
Airbnb Oakland market has generated revenues of somewhere
between $4.9 million and $35 million between the time they
came on the scene in July 2009 and July 2015. This doesn’t count
the revenues from other short term rental companies like VRBO.
Further, given that renters were leaving reviews in June 2015 at
least three times the rate as the previous year, it can be concluded that Airbnb is generating more revenue than ever before from
its Oakland market (Figure 2).
The City of Oakland collects a 14% Transient Occupancy Tax
(TOT) from every person (transient) occupying any hotel/motel
less than thirty (30) consecutive days.7 Oakland’s voter-approved
Measure C in 2009 allocated 3% of TOT income to cultural arts
programs, leaving 11% for the general fund. Airbnb and other
short term rental businesses providing the same service as ho6

trator executed a contract with Airbnb that took effect July 1,
2015. Despite a public records request as well as requests from
multiple Councilmembers, we have not been able to review that
contract. We know that Airbnb is now collecting 14% TOT from
their “guests” on every transaction in Oakland. From the analysis
in this report, we believe their current level of business should
yield between $688,000 and $2.32 million in TOT annually. The
Oakland budget shows only $500,000/year in the 2-year budget
cycle. Working with incomplete information, we are concerned
the contract does not require full payment of the TOT or full disclosure of all rental transactions.
This report demonstrates the clear nexus between private short
term rentals and the limited and shrinking supply of housing
stock in Oakland. We cannot afford to continue to lose both
housing stock and tax revenues that could help the City address
the current housing crisis.
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Figure 2: Monthly Airbnb Online Reviews from July 2009 through June 2015. (Note: Reviews do not equal total bookings,
as not all renters leave reviews.)
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Data and Terminology

the amount of estimated rentals by the minimum re-

Previous research indicates that while Airbnb’s marketing strat-

“Cute cottage in Rockridge” has 22 guest reviews, In-

quired stay for a given listing.9 For example, if Joe’s

egy presents the company as a champion of home sharing by

side Airbnb assumes Joe’s listing has been booked 22

focusing on private and shared room listings, the reality is that

times. To account for rentals without a review, Inside

the company’s marketplace is dominated by entire home/apart-

Airbnb increases estimated bookings by 50%, or in

ment listings. Without regulations, this raises the stakes for the

this case, to 33 estimated bookings. If Joe requires a

conversion of entire residential homes into private hotels. The

minimum 3-night stay per booking, it can be assumed

difference between entire homes and the other two listing types

that at this listing has been occupied 99 nights out of

that make up Airbnb’s business model are as follows:

the year (33 estimated bookings x 3 –night minimum

1. Entire home/apartment units (or “whole units”):

required stay). Assuming the reviews are legitimate,

An entire home rental, in which the host is not pres-

this methodology represents a realistic value for a

ent during the guest’s stay.

listing’s number of nights of occupancy.10

2. Private rooms: An accommodation within the host’s
home with the expectation of some degree of priva-

Methodology

cy. Host lives in and is present in the dwelling during

This report uses data from listings that have been filtered to

the guest’s stay. The guest is essentially a short-term

meet the availability and rental rated metrics to inform Airbnb’s

housemate.

impact on Oakland and to generate revenue estimations from

3. Shared room: Guest and host occupy the same living
space, with little expectation of privacy.

Airbnb’s market. Table 1 illustrates the three factors (number of
units, estimated booking nights, and average price) used to calculate revenue generated by Airbnb between July 2014 and July

Inside Airbnb compiles data from short term rentals in cities

2015.

around the world to examine how Airbnb impacts local hous-

Frequently Rented Listings

ing markets. “Web scraping” is a term used for various data extraction methods that use software to collect information from
a website. Murray Cox, creator of Inside Airbnb, has performed
web scrapes on Airbnb markets in over twenty cities around the
world, including ten in the United States. Data from the Oakland
web-scrape was compiled on June 22, 2015.
Cox uses “high availability” and “frequently rented” metrics to
assess the impact of Airbnb on residential housing. These metrics are defined as follows:
1. Highly available listings are available for short term

sification as frequently rented (estimated booking nights > 60
nights per year) and recently reviewed (reviewed in the last 6
months11). This selection is also reflected on Inside Airbnb’s interactive online display of the Airbnb market within the City of
Oakland. The first two columns in Table 1 divide the 1155 total
Oakland listings between the 557 that are frequently rented and
the 598 that are not. Different estimations are then applied to
each category.

Booking Nights per Year

rental on Airbnb more than 60 days per year. This

Frequently rented listings are multiplied by the minimum and

is determined by a host’s calendar, which shows what

average booking nights per year in the first two columns, respec-

days or weeks their listing is available.

tively. Since 60 nights/per year is the minimum amount of esti-

2. Frequently rented listings have estimated booking nights of more than 60 nights per year. To determine a listing’s estimated booking nights, Inside
Airbnb converts online reviews to estimated rentals.8
The length of stay is the determined by multiplying

8

There are 577 Oakland listings that meet Inside Airbnb’s clas-

mated booking nights required to meet the frequently rented
metric, that value was used for the minimum estimate. Meanwhile, the average available nights per year for frequently rented units (247) was converted into estimated booking nights in
the second column to illustrate the greatest booking potential
for frequently rented listings. For the remaining 598 listings, we

Revenue Generated by Airbnb’s Oakland Market
Minimum Estimate Adjusted for Frequently Rented
Listings

Adjusted for Average
Available Nights per Year for
Frequently Rented Listings

Maximum Estimate Adjusted for Average Available
Nights per Year for All
Listings

Number of Listings
(1,155 total)

557

557

1,155

Estimated Booking Nights
per Year

60

247

237

$112

$112

$128

$3,743,040

$15,408,848

Number of Listings Not
Frequently Rented
(1,155 total)

598

598

Estimated Booking Nights
per Year

20

20

Average Listing Price

$98

$98

Estimated Revenue for Listings Not Frequently Rented

$1,172,080

$1,172,080

Total Estimated Revenue

$4,915,120

$16,580,928

$35,038,080

Total Estimated Revenue
Generated by 14% TOT

$668,116

$2,321,329

$4,905,331

Total Estimated Revenue
Generated by 11% TOT for
Affordable Housing

$540,663

$1,823,902

$3,854,188

Average Listing Price
Estimated Revenue for Frequently Rented Listings

Table 1: Revenue Estimates Adjusted for Frequently Rented Listing per Year and Average Available Nights per Year
applied an estimated booking nights rate of 20 in both columns

mize bookings by listings their units on Airbnb with a nearly year-

to provide a conservative estimate of their potential earnings.

round availability.

The final column shows the maximum estimate based on total

Oakland’s Airbnb Landscape

number of listings and the average available nights per year for
all units (237). The overall average availability is just slightly less

The analysis from this report reveals a concentration of Airbnb

than the value for frequently rented units. According to the data,

units in the rapidly gentrifying neighborhoods of North Oakland

the majority of Oakland Airbnb listings (86%) are marked as high-

and around Lake Merritt. Airbnb listings in East Oakland are not

ly available, which resembles the rate of listings in Los Angeles

as prevalent and tend to be a combination of private rooms and

(85%), New York (82%), and San Francisco (76%).12 These figures

entire homes scattered around highland neighborhoods like Up-

indicate that the majority of Airbnb hosts are looking to maxi-

per Dimond, Upper Laurel, Millsmont, and Redwood Heights.
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Airbnb’s Top Revenue Generating Neighborhoods in Oakland
Entire Homes Listed on
Airbnb

Total Units Listed on
Airbnb

Bushrod

41

75

$151,006

Lakeside Neighborhoods (Trestle Glen,
Lakeshore and Cleveland Heights)

53

66

$246,116

Rockridge

42

58

$208,680

Temescal

38

51

$152,614

Longfellow

18

42

$65,741

Adam’s Point

26

42

$78,099

Shafter

26

35

$259,976

Neighborhood

Total Revenue

Revenue from Entire
Home Listings

$1,162,232

Table 2: Airbnb’s Top Revenue Generating Neighborhoods in Oakland
Meanwhile, the North Oakland census tracts where most of Oak-

With average nightly rates of $123 for Airbnb entire home list-

land’s Airbnb activity is taking place are some of the City’s most

ings in Temescal, a landlord could earn up $3,690 a month at full

desirable neighborhoods.

occupancy, which is 14% higher than the average monthly rent

In neighborhoods like Bushrod, Rockridge, and Adams Point,
median household incomes are higher than those in other parts
of the city, which is consistent with short term rental trends in
other cities. Moreover, entire units in Airbnb’s top 10 revenue
generating Oakland neighborhoods yield over a third of the total revenue for the City (see Table 2), which shows how Airbnb’s
profits rely heavily on entire home listings. There are 250 entire
residential units, mostly clustered in Oakland’s upscale neighborhoods, which show signs of being converted into Airbnb hotels.

for the area in June 2015.14 Airbnb entire units in Oakland’s highest yielding areas already make up the majority of the listings,
and generate a significant portion of the revenue. If these hosts
were the “primary residents” of the homes they’re listing and
are just looking to earn extra money while vacationing, as Airbnb repeatedly claims15, revenues and availability for these entire
home listings should not be so high.

North Oakland Under Seige

These units are available for rent 268 days per year, and have

Oakland’s northern neighborhoods have been disproportionate-

been booked 157 estimated nights annually, on average.

ly impacted by private short term rentals. Three separate snap-

Conversions imply that landlords and property owners, in search
of greater profits, have opted to operate traditional apartments
as short term rentals. In Oakland, where landlords are subject to
rent adjustment ordinances, choosing to list a unit on the Airbnb
market could mean potentially greater earnings without the has-

shots of Airbnb listings in Oakland at the neighborhood level reveal that North Oakland has the greatest number of listings for
a given month, weekend, and day.16 According to the data, the
presence of entire units is overwhelmingly concentrated in this
part of town.

sle of regulations. In neighborhoods like Temescal, nightly short

Oakland’s Bushrod neighborhood makes up two small census

term rental rates are rising alongside the rising median rents,

tracts in North Oakland, but has a cluster of 75 units listed on

which rose by over 20% from the beginning to the end of 2014.13

Airbnb with over half being entire homes. Geographically, the

10

area is bound by Woolsey Street on the North, Telegraph Avenue

neighborhoods. Figure 3 shows rent increases in Bushrod over

to the East, and MLK Jr. Way to the West. Airbnb data for Oakland

the last four years including a 71% increase in just the last 18

show $131 as the average nightly rate for an entire home/apart-

months. Airbnb listings in the area began increasing at a steady

ment in the Bushrod precinct.

rate around April of 2014.

It has been observed that in cities including New York and Los An-

While we do not know the exact relationship between Airbnb

geles, short term rentals are most prominent in neighborhoods

density and median rents, it is telling that high Airbnb density

where the average median household income is 20% higher than

overlaps with lower rental vacancy. Rental vacancy rates for the

that of the entire city. In the case of New York City, rapidly gen-

Bushrod, Adams Point, and Temescal census tracts are among

trifying neighborhoods like ones in the Lower East Side of Man-

the lowest in the city.21 Just as interesting is the amount of rev-

hattan and Williamsburg and Greenpoint in Brooklyn, had the

enue being generated in these North Oakland neighborhoods.

greatest share of private short term rentals in the city. This case

Analysis on just entire home listings in Airbnb’s highest reve-

closely resembles the Airbnb landscape in Oakland. According

nue generating neighborhoods shows that roughly $1.2 million,

to UC Berkeley’s Urban Displacement Project, Airbnb’s top five

a third of the total revenue from July 2014 to July 2015, came

revenue generating neighborhoods in Oakland are also in the

from 244 entire home accommodations (see Table 2). In order

advanced stages of gentrification, with exception of the Pied-

to maintain inclusivity and avoid displacement in neighborhoods

mont Avenue tract, which has historically been a moderate to

with declining vacancy rates, and consequently rising rents, the

high income area. Short term rental conversions further tighten

City of Oakland must ensure that short term rentals do not re-

the supply of housing in these areas, resulting in even greater

move rental units from these markets.

18

19

20

rent spikes and barring low-income renters from moving into the

Figure 3: Snapshot of the Concentration of Airbnb Listings in North Oakland meeting Inside Airbnb’s
“high availability” and “frequently rented” metrics. (Source: Webscrape of Airbnb website prepared by
Murray Cox, June 2015)
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Figure 4: Rent Price Increases for 1Bd/1Ba Units in the Bushrod neighborhood since 2011. (Source: Zillow)
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Figure 5: Airbnb Reviews for Entire Home Listings in Bushrod, from June 2012 to June 2015. (Source: Webscrape of Airbnb
website prepared by Murray Cox, June 2015)
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Oakland’s Affordability Crisis

monitor transient habitation commercial activities to ensure that

Oakland rents have risen dramatically in the last few years, making it the 5th most expensive rental market in the country. The
average price for a 1 Bedroom apartment rental has risen to
$2160.22 Oakland’s Housing Element states that the City will need
to build at least 14,765 new housing units between January 2014

rent-controlled properties are not transformed into permanent
short term rentals. While the City does have zoning regulations
that restrict hotel/motels from operating in certain residential
areas, it is not clear if the City has been monitoring violations of
this provision.

and June 2023 in order to meet its fair share of housing needed

Before legitimately entering the short-term rental market, a rent-

in the region based on the Association of Bay Area Governments’

al property owner would have to go through several steps in or-

calculations of Regional Housing Needs Allocation (RHNA). Forty

der to obtain a business license from the City of Oakland. They

six percent of the nearly 1,554 units the city would need to build

would need to pay a $61 registration fee with a business license

annually to meet its housing production goals in the next nine

application. The host would then be responsible for paying an

years should be affordable to very low-, low-, and moderate-in-

annual tax ($1.80 per $1,000 for Hotel/Motel businesses) to the

come households. However, despite the regional urgency to ad-

City based on the gross earnings in addition to the TOT men-

dress the housing crisis, state and federal funding for affordable

tioned above.

housing has plummeted over the last several decades. With the
dissolution of state Redevelopment funds, the exhaustion of the
State’s Prop 1C funds, and major cuts to federal funding for affordable housing, there are fewer resources available to meet
the growing need. If the City is serious about reaching its housing
production requirements, then Oakland needs to get resourceful
about generating the critical funds for affordable housing.

According to the City’s Finance Department’s website, a potential host would first need to obtain a zoning clearance from the
Zoning Division, in order to verify that operating a short term
rental is legal for a specified area. Scott Miller, Zoning Manager,
noted that the City of Oakland’s Planning Code prohibits short
term rentals and other transient habitation commercial activities of fewer than seven days in most residential zones.26 Lodg-

The improbability of the City being able to meet its RHNA goals

ings greater than seven days are subject to different regulations.

is even greater if housing units are being taken off the market

However, the City does not actively monitor transient habitation

to serve tourists. This is one reason why Airbnb’s presence in

commercial activities to ensure that properties are not trans-

cities with housing shortages has become so problematic. Airb-

formed into permanent short term rentals.

nb’ creates “a platform that allows landlords to pit tourist dollars

How Other Cities are Addressing
the Impacts of Short Term Rentals

23

against renter dollars.”24 Cities are left to find ways to regulate
the short term rental market to protect the shrinking supply of
housing and raise revenues to invest in the development of new

Cities are tackling the explosion of the short term rental indus-

affordable housing.

try in a couple of ways. Some, like San Francisco, are trying to
regulate the market with restrictions on how many nights a unit

Current Laws for Hotels and Homeowners
In Oakland, as in other cities, TOT requires that every person
(transient) occupying any hotel/motel for any duration of time
up to 30 consecutive days pay the tax to the operator at the
time the rent for occupancy is paid. The rate is 14% of the rent
charged. Hotel/motel operators are responsible for collecting
and remitting TOT to the City’s Tax Administrator’s office and reporting rates and occupancy levels.
The City of Oakland’s Planning Code restricts short term rentals and other transient habitation commercial activities to seven
days.25 Lodgings greater than seven days are subject to a different of regulations. However, the City of Oakland does not actively

can be rented, requiring a host to be present, and other restrictions. Los Angeles, San Jose, Santa Monica, and several others
are securing revenues generated by Transient Occupancy Tax. A
couple of those cities – Los Angeles and Portland – are citing the
nexus between the short term rental businesses and the housing
affordability crisis in efforts to designate TOT revenues collected
to their affordable housing funds.
Airbnb is using its financial and political muscle to fight all efforts at regulation. We just watched its $8 million success in San
Francisco where lobbyists defeated Proposition F’s 75 nights per
year rental limits and requirements for regular revenue reporting. Airbnb has been particularly adamant about not disclosing
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the information required of all hotels about actual occupancy

Los Angeles, California

rates, addresses, hosts and revenues. The company insists that

The City of Los Angeles has one of the largest Airbnb markets in

it is not subject to TOT and should not be treated as are all other

the world, with over an estimated 11,400 Airbnb listings in 2014.

businesses providing transient accommodation. In some cases,

Los Angeles is also experiencing a tremendous housing crisis and

they execute contracts with cities that call for payments based

cannot afford to lose units. The City’s most recent analysis indi-

on their estimates of TOT, rather than paying the actual TOT. The

cates the need for 5,300 new units/year in order to keep up with

LAANE report describes how Airbnb uses these contracts as a

demand. In his 2015 State of the City address, Mayor Eric Garcet-

way to legitimate their business model and their argument that

ti committed to negotiating a TOT contract with Airbnb and in-

they are not subject to the laws and payments required of ho-

jecting $5 million from those revenues into the City’s Affordable

tels. As the LAANE report notes,

Housing Trust Fund.30 The Los Angeles City Council approved

“Municipalities have explored a range of regulatory op-

the $5 million allocation for the Affordable Housing Trust Fund,

tions to address the proliferation of illegal hotels in resi-

for the 2015-16 Fiscal Year.31 However, the Council stalled this

dential neighborhoods. Consequently every municipality

summer on finalizing the contract with Airbnb as they explore

represents a proving ground for Airbnb. Each time a city

regulatory options, so the disbursement of the housing funds is

normalizes the company’s activities, Airbnb becomes a

pending the final contract.

more stable, secure investment.”

27

The Airbnb website lists approximately 20 cities, counties, and
states around the world where it is collecting some form of TOT
from its guests. Missing from this list is the key information about
how much of that TOT is actually being remitted to the municipality. As we have shown above, we believe 14% of Airbnb annual revenues in Oakland is somewhere between $1 million and $2
million. If in fact the undisclosed Oakland contract is like the ones
described in the LAANE report, with Airbnb paying a TOT-alternative payment rather than the actual TOT per short term rental,
then Oakland is losing $500,000 to $1.5 million per year.

Portland, Oregon
Portland was one of the first cities to negotiate an agreement
with Airbnb, creating a special “Accessory Short Term Rental”
category in its planning code just to accommodate Airbnb rentals. However, Airbnb and its hosts have not complied with the
regulations the company itself promoted, and as has become the
norm, the company’s refusal to disclose basic information about
host addresses and occupancy has stymied Portland’s efforts to
enforce its regulations.32 In 2014, City Council approved a TOT
agreement with Airbnb and had preliminary discussions about
allocating funds to affordable housing.33 Two City Commissioners

The lack of a requirement for short term rental companies to

plan to present the measure this winter to allocate their full 6%

disclose their occupancy information makes it nearly impossible

TOT collected to affordable housing.34 In light of a recent mayoral

to enforce regulations. Cities that are experimenting with re-

declaration of a state of emergency for housing and homeless-

strictions on numbers of nights a unit can be rented or proof

ness, City Commissioners are confident the measure will pass.

that hosts are present are finding that the costs of attempted

California State Legislation

enforcement are higher than whatever they are collecting in payments under their contracts.

A pending bill would provide significant assistance to local governments in California in their efforts to regulate short term

Airbnb has a huge stake in maintaining the anonymity of its hosts

rental businesses. SB593 (McGuire) would require all “electron-

and listing locations. By not sharing information with munici-

ic hosting platforms” such as Airbnb to regularly report the ad-

palities, Airbnb is able to bypass any real enforcement to verify

dresses of, nights of use at, and revenues obtained by residences

the amount of taxes it is remitting, compliance with local health

that were leased through the platform. The bill would prohibit

and safety standards, and whether or not hosts are adhering to

these short term rental businesses from offering properties in lo-

limits on nightly rentals already in place. Even before the ballot

cations prohibited by local ordinance, and would authorize mu-

initiative, San Francisco lawmakers were calling the existing law28

nicipalities to establish fines for violation of this provision. And

“unenforceable,” claiming that it has no teeth because the city’s

it would require the business to collect and remit any applicable

Planning Commission simply did not have a method to deter-

TOT requested by the municipality. The bill was introduced earli-

mine if hosts were present or not present.29

er this year and is currently a 2-year bill. We encourage Oakland
to support this bill as it proceeds through the Legislature in 2016.
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Recommendations
Airbnb’s role in depleting the available housing stock in some of Oakland’s most desirable neighborhoods makes it
harder for long-term residents and newcomers to find adequate housing near public transportation, job centers,
and other valuable neighborhood amenities. By applying funds generated by Transient Occupancy Tax on Airbnb’s
Oakland bookings to affordable housing, the City of Oakland would help mitigate the adverse effects of the company’s presence in City while also generating the necessary funds to meet development goals set out in the Housing
Element.

1. The City should collect the full 14% TOT from short-term rental businesses in
Oakland with a requirement for full disclosure of all rental transactions. First,
City Council should demand disclosure of the terms of the current contract. Upon renewal, the
contract should ensure that actual TOT at the full 14% rate, not merely a TOT-alternative payment,
is remitted to the City. Airbnb and its competitors must be required to disclose information on
rates, occupancy, addresses, like any other hotel business subject to TOT.

2. The City should allocate 11% of TOT collected to the City’s Housing Trust Fund.
The housing crisis has been well documented. This report demonstrates the clear nexus between
the growth in short term rentals and the removal of at least several hundred units from the City’s
rental housing stock. If the City is going to come anywhere close to producing its RHNA goals, we
cannot afford to pass up any opportunity for resources to put toward meeting those production
goals.

3. The City should enforce existing regulations on short-term rentals such as licensing and business registration, as well as compliance with local zoning laws.
As a start, the City should not be intimidated by Airbnb into failing to enforce its own regulations.
Hosts should be required to obtain the licenses and pay the business taxes required of all businesses in Oakland. The City should demand the information from Airbnb necessary to enforce
existing laws.

4. City Council should support SB593 requiring short term rental companies to
make regular reports to cities and counties about short term rentals, for how
many nights and how much money hosts are collecting. The enactment of this law
is critical to local government’s ability to create and enforce their own regulations and accurate
TOT collection.

5. The City should study and consider further regulations, such as limiting the
number of nights/year an entire unit may be rented. City staff should conduct research into existing and planned local regulatory efforts in other California cities to devise regulations that would make in Oakland. This is much more likely to be feasible after passage of the
SB593.
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Endnotes

exactly between 72% and 30.5%.
2. An average length of stay is configured for each city, and
this, multiplied by the estimated bookings for each listing
over a period gives the occupancy rate
• Where statements have been made about the average
length of stay of Airbnb guests for a city, this was used.
• For example, Airbnb reported 5.5 nights as the average
length of stay for guests using Airbnb in San Francisco.
• Where no public statements were made about average
stays, a value of 3 nights per booking was used.
• If a listing has a higher minimum nights value than the
average length of stay, the minimum nights value was
used instead.
• The occupancy rate was capped at 70%- a relatively high,
but reasonable number for a highly occupied “hotel”.
• This controls for situations where an Airbnb host might
change their minimum nights during the high season,
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Airbnb Will Probably Get You Evicted and Priced Out of the
City
By Alice Speri (/contributor/alice-speri)
April 24, 2014 | 5:25 am

Renting your place on Airbnb might help you pay your rent, but it’s making New York City — and
San Francisco, Montreal, Berlin and other popular destinations — even less affordable than they
already are.

The young and mobile love Airbnb. It’s a step up from crashing on a friend or a stranger’s couch
without shelling a month’s rent on a three-day stay at a hotel. It’s also a great way to make up for
rent that’s “wasted” on an empty apartment.

'In an attempt to make an extra buck, you may be
slowly screwing yourself out of the market.'
For those of us trying to survive in some of the most expensive cities in the world — where
everyone wants to live, but fewer and fewer people can afford to — it might even be what allows
us to be able to pay the rent.
But wait until you are looking for your next place to live, and see the going rates for rentals in the
city.
If you look at the economics of it, Airbnb is ruining your life. Or, at least, your chances at a lasting
life in the city. In an attempt to make an extra buck, you may be slowly screwing yourself out of
the market.
PETA will NOT be turning Dahmer home into a vegan restaurant. Read more here.
(https://news.vice.com/articles/peta-will-not-be-turning-dahmer-home-into-a-veganrestaurant)
That’s the concern of housing rights advocates, tenant groups, and elected oﬃcials who have
railed against the online rental website and others like it — they are diminishing the supply of
affordable housing, they say, making it even harder for most of us to pay for a decent place to live
and still have enough money for food and transportation.
“Every unit that’s being used for illegal hotel activity is a unit that’s not on the residential housing
market,” Marti Weithman, director of the Goddard Riverside SRO Law Project — one of several
community based tenant organizations to have raised the issue — told VICE News. “It’s really
worsening New York City’s chronic housing shortage, particularly for low and middle income folks.”
Not Just a New York Problem

On Wednesday, San Francisco City Attorney Dennis Herrera ﬁled two separate lawsuits against
short-term rental “scoﬄaws” who egregiously — and illegally — converted residential apartments
into commercial lodgings they advertised on Airbnb and other sites.
[body_image src='//news-images.vice.com/images/2014/04/24/why-airbnb-will-probably-get-youevicted-and-priced-out-of-the-city-article-body-image-1398336839.jpg' width='1024' height='870']
San Francisco. Photo via Flickr (https://www.ﬂickr.com/photos/macinate/1900709055/in/photolist-3TXCzM-apGmotjLzie-7i7tBQ-3eGRCs-apGmﬁ-dHAq2y-CLKN6-dXoEQQ-7768sT-4XtnNK-diR2Tc-bZknas-bZknkW-8FK1FB-6e5qbv-9wQm6igWFgf-97CMxM-eDYfxY-9AeBTX-givTo-b8ghqB-3x5pbZ-apK3Eb-33PoQ9-dFc61n-aBYpLh-c2pG9d-7HCFqM-4Cc89T68m7PM-9VizsN-6i2wbL-8bLoEo-8bLpsw-eJnWwN-5CfkKc-8CY47H-byzCBW-5aZFXM-9Huuxq-JHLMi-9rCKXr-9rjSq7a7b5Jq-cRJXXN-HfGEC-qQ4NA-9m4j7n).

“In the midst of a housing crisis of historic proportions, illegal short-term rental conversions of our
scarce residential housing stock risks becoming a major contributing factor,” Herrera said in a
statement, promising more lawsuits to come. “We intend to crack down hard on unlawful conduct
that’s exacerbating — and in many cases proﬁting from — San Francisco’s alarming lack of
affordable housing.”
Inside the Lavish crib of an Italian mobster. Read more here.
(https://news.vice.com/articles/inside-the-lavish-crib-of-an-italian-mobster)
Last January, Berlin started to heavily ﬁne anyone renting out their home for short periods.

'You can make more money renting out an
apartment every night of the month for $150
versus what you could get in rent.'
Airbnb denies that it is contributing to the affordable housing shortage that is rampant in many
cities.
“In fact, Airbnb makes cities more affordable,” David Hantman, Airbnb's head of global public
policy, wrote on the company’s blog (http://publicpolicy.airbnb.com/). “Sixty two percent of Airbnb
hosts in New York said Airbnb helped them stay in their homes and the typical Airbnb host in New

York earns $7,530 per year — a modest, but signiﬁcant amount that can make a huge difference
for families.”
The company hired a consulting ﬁrm to test its housing supply theory against the case of New
York City. The ﬁrm concluded that “the short-term rental industry is having little effect on urban
apartment markets.”
The report (http://publicpolicy.airbnb.com/wp-content/uploads/2014/04/ShortTermRentalsandImpactonApartmentMarketNY1.pdf) basically says that operating short-term
rentals takes so much time and effort that most landlords aren’t really willing to go through the
hassle.

'New York City lost almost 400,000 affordable
housing units in the last decade.'
But critics say this is BS, as evidenced by the growing number of small and big landlords turning
Airbnb-type rentals into their primary focus.
“Because you can make more money renting out an apartment every night of the month for $150
versus what you could get in rent, those units are taken out of the market for people who live here
or are trying to ﬁnd a place to live here,” New York State Senator Liz Krueger, an outspoken critic
of the practice, told VICE News. “We have the highest rent in the country and the lowest availability
of units. We have a serious, real-life problem for people trying to live in this city.… Now, you layer
on top of that what Airbnb and others are doing and you’re seeing a signiﬁcant removal of
apartments that were intended to be for residents of the city.”
Krueger estimated that up to 40,000 New York City units are being listed on Airbnb, not including
listings on similar sites.
[body_image src='//news-images.vice.com/images/2014/04/24/why-airbnb-will-probably-get-youevicted-and-priced-out-of-the-city-article-body-image-1398338109.jpg' width='1000' height='664']

New York City. Photo via Flickr (https://www.ﬂickr.com/photos/44534236@N00/5588801197/in/photolist-9vS4Tk-baYtHKaCRghn-9dLxtB-3LHhWH-3LHoJB-3LHmP6-m5bxk5-42jJXR-3LHe3x-dhuWyQ-dhuTAD-dhsTv3-dhv9Kk-kckPA8-9y7rHudfbxCT-bLGqwR-edz7Xm-dhtaqi-3HyswN-dhv4ao-dhuGVR-fkZLoc-kdCdBG-drmBCX-6CdbNc-6aBzTs-6yJVM9-7LuehM5UFPjq-eSsTaQ-3LMBr5-8VcgMv-fjoccq-fj9374-5ay9jt-5dy2KF-8j5BG-FXXCc-4rC3jF-92TiXQ-azyqri-bU8eFF-HtuVz-7ALQW1dYWFCc-4cekt9-qtd89-euvFw8#).

Other estimates put that ﬁgure at about 20,000 (http://skift.com/2014/02/13/airbnb-in-nyc-thereal-numbers-behind-the-sharing-story/). Either way, that’s a lot of apartments in a city with a
vacancy rate that’s regularly as low as one percent.
“For anyone looking for apartments in 2013, there were only about 67,000 apartments available.
That’s a really tight housing market,” Bennett Baumer, an organizer with the Housing Conservation
Coordinators, another housing advocacy group, told VICE News. “Airbnb is exacerbating the
affordability crisis and the general anyone-looking-for-an-apartment crisis by taking almost 20,000
apartments out of the market.”

'Airbnb says it’s all about the ‘sharing economy’.'
As usual, the poorer residents of the city are the ﬁrst to get hurt in the process, critics said.
To put things in perspective, New York City lost almost 400,000 affordable housing units
(http://www.cssny.org/publications/entry/an-affordable-place-to-live) in the last decade, according
to a study released earlier this year by the Community Service Society, a group ﬁghting poverty in
the city.
Although New York has never been a bastion of affordability, things are looking pretty damn bad.
“Throughout the city, we’re seeing more and more gentriﬁcation, people being pushed out of
communities they’ve been living in for decades, and this is just one more way that people are
getting pushed out,” Weithman said. “Airbnb says it’s all about the ‘sharing economy,’ when in fact
there are tenant groups and community-based organizations in the city that are talking about
their affordable housing impact.”

“Essentially, if their operations were to be legalized, it would gut rent stabilization as we know it,”
she added. “And those are the protections that we have in the city to make housing affordable to
all of us.”
Rental and Zoning Violations
Affordability and availability of housing stock is only one of the concerns raised by critics.
According to the New York attorney general — who has dragged Airbnb in a messy lawsuit
(http://motherboard.vice.com/read/airbnbs-in-a-hot-legal-mess-with-new-york-and-its-not-goingaway) — Airbnb is violating various rental and zoning regulations.

'People who actually list their apartment often
don’t know what the law is.'
According to the neighbors of Airbnb users, the site is bringing overcrowding, loud parties, and
even brothels into their buildings — leading some tenant groups to self-police and report
residents illegally listing units on the site.
Airbnb offered to “go legal” and start paying taxes — some $21 million in New York. But that’s
hardly going to bring rents down. And for a city of 8 million, it’s not even that much.
“If you’re trying to ﬁnd a place that you can afford, what’s the difference if somebody is paying tax?
It doesn’t really have anything to do with affordability or availability,” Krueger said. “And 21 million,
if somebody put it on a platter and said, ‘Here, go build affordable housing,’ that would get you 32
units. That’s not really doing much for me.”
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But that’s not all.

Most people listing their apartments on the site — including 2/3 of those in New York — seem to
either not know it’s illegal or just how illegalit is.
“People who actually list their apartment often don’t know what the law is, they just see it as, ‘Oh
good, I’ll make some money,’ ” Krueger said. “And then they’ll ﬁnd themselves in court, being
evicted from their homes, because it’s illegal.”
IKEA is now designing housing for refugee camps. Read more here.
(https://news.vice.com/articles/ikea-is-now-designing-housing-for-refugee-camps)
On its website, Airbnb encourages users to be “responsible hosts” and check their leases and
renting laws in their cities. But the company doesn’t take responsibility for people breaking those
laws.

'We have strong laws in the city for a reason.'
"Unfortunately, we can't provide individual legal assistance or review lease agreements for our
500,000 hosts, but we do try to help inform people about these issues,” Nick Papas, a spokesman
for the company, told VICE News. “Countless families have been able to pay their bills and stay in
the city they love thanks to Airbnb. People who occasionally share the home in which they live
aren't hurting anyone and landlords who seek any excuse to evict tenants so they can raise the
rent are only helping themselves."
While it’s safe to assume the landlords who turned to listing apartments in bulk know they are
breaking the law, once again, it’s the small guys who risk paying the highest price.
“Airbnb for the most part does not even talk to its hosts about this issue,” Baumer said. “Because
it’s interested solely in taking the 12 percent of the rent or however much it is, and move on to the
next one.”
The law, critics hope, will put an end to that.
“We have strong laws in the city for a reason,” Weithman said. “There’s a housing crisis.”
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HUMAN INFLUENCE ON CALIFORNIA FIRE REGIMES
ALEXANDRA D. SYPHARD,1,6 VOLKER C. RADELOFF,1 JON E. KEELEY,2 TODD J. HAWBAKER,1 MURRAY K. CLAYTON,3
SUSAN I. STEWART,4 AND ROGER B. HAMMER5
2

1
Department of Forest Ecology and Management, University of Wisconsin, Madison, Wisconsin 53706 USA
U.S. Geological Survey, Western Ecological Research Center, Sequoia Field Station, Three Rivers, California 93271-9651 USA, and
Department of Ecology and Evolutionary Biology, University of California, Los Angeles, California 90095 USA
3
Departments of Plant Pathology and Statistics, University of Wisconsin, Madison, Wisconsin 53706 USA
4
USDA Forest Service, Northern Research Station, Evanston, Illinois 60201 USA
5
Department of Sociology, Oregon State University, Corvallis, Oregon 97331 USA

Abstract. Periodic wildﬁre maintains the integrity and species composition of many
ecosystems, including the mediterranean-climate shrublands of California. However, human
activities alter natural ﬁre regimes, which can lead to cascading ecological effects. Increased
human ignitions at the wildland–urban interface (WUI) have recently gained attention, but
ﬁre activity and risk are typically estimated using only biophysical variables. Our goal was to
determine how humans inﬂuence ﬁre in California and to examine whether this inﬂuence was
linear, by relating contemporary (2000) and historic (1960–2000) ﬁre data to both human and
biophysical variables. Data for the human variables included ﬁne-resolution maps of the WUI
produced using housing density and land cover data. Interface WUI, where development abuts
wildland vegetation, was differentiated from intermix WUI, where development intermingles
with wildland vegetation. Additional explanatory variables included distance to WUI,
population density, road density, vegetation type, and ecoregion. All data were summarized at
the county level and analyzed using bivariate and multiple regression methods. We found
highly signiﬁcant relationships between humans and ﬁre on the contemporary landscape, and
our models explained ﬁre frequency (R2 ¼ 0.72) better than area burned (R2 ¼ 0.50).
Population density, intermix WUI, and distance to WUI explained the most variability in ﬁre
frequency, suggesting that the spatial pattern of development may be an important variable to
consider when estimating ﬁre risk. We found nonlinear effects such that ﬁre frequency and
area burned were highest at intermediate levels of human activity, but declined beyond certain
thresholds. Human activities also explained change in ﬁre frequency and area burned (1960–
2000), but our models had greater explanatory power during the years 1960–1980, when there
was more dramatic change in ﬁre frequency. Understanding wildﬁre as a function of the
spatial arrangement of ignitions and fuels on the landscape, in addition to nonlinear
relationships, will be important to ﬁre managers and conservation planners because ﬁre risk
may be related to speciﬁc levels of housing density that can be accounted for in land use
planning. With more ﬁres occurring in close proximity to human infrastructure, there may also
be devastating ecological impacts if development continues to grow farther into wildland
vegetation.
Key words: California, USA; ﬁre; ﬁre history; housing density; nonlinear effects; regression; wildland–
urban interface.

INTRODUCTION
Fire is a natural process in many biomes and has
played an important role shaping the ecology and
evolution of species (Pyne et al. 1996, Bond and Keeley
2005). Periodic wildﬁre maintains the integrity and
species composition of many ecosystems, particularly
those in which taxa have developed strategic adaptations
to ﬁre (Pyne et al. 1996, Savage et al. 2000, Pausas et al.
2004). Despite the important ecosystem role played by
ﬁre, human activities have altered natural ﬁre regimes
Manuscript received 3 July 2006; revised 7 December 2006;
accepted 4 January 2007. Corresponding Editor (ad hoc): K. A.
Hibbard.
6 E-mail: asyphard@yahoo.com

relative to their historic range of variability. To develop
effective conservation and ﬁre management strategies to
deal with altered ﬁre regimes, it is necessary to
understand the causes underlying altered ﬁre behavior
and their human relationships (DellaSalla et al. 2004).
Nowhere is this more critical in the United States than in
California, which is the most populous state in the
nation, with roughly 35 3 106 people. Most of the
population lives in lower elevations dominated by
hazardous chaparral shrublands susceptible to frequent
high-intensity crown ﬁres.
In California, as elsewhere, the two primary mechanisms altering ﬁre regimes are ﬁre suppression, resulting
in ﬁre exclusion, and increased anthropogenic ignitions,
resulting in abnormally high ﬁre frequencies (Keeley and
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Fotheringham 2003), though climate change, vegetation
manipulation, and other indirect factors may also play a
role (Lenihan et al. 2003, Sturtevant et al. 2004). For
most of the 20th century, ﬁre suppression effectively
excluded ﬁre from many western U.S. forest ecosystems,
such as ponderosa pine. In these ecosystems, ﬁre
exclusion contributed to unnatural fuel accumulation
and increased tree density (Veblen et al. 2000, Allen
et al. 2002, Gray et al. 2005). Recently, when wildﬁres
have hit many of these forests, hazardous fuel loads have
contributed to high-intensity crown ﬁres that are
considered outside the historical range of variability
(Stephens 1998). While these patterns are widely
applicable to many forested landscapes in the western
United States, California chaparral shrublands have
experienced such substantial human population growth
and urban expansion that the increase in ignitions,
coupled with the most severe ﬁre weather in the country
(Schroeder et al. 1964), have acted to offset the effects of
suppression to the point that ﬁre frequency exceeds the
historic range of variability (Keeley et al. 1999). Because
anthropogenic ignitions tend to be concentrated near
human infrastructure, more ﬁres now occur at the urban
fringe than in the backcountry (Pyne 2001, Keeley et al.
2004). Profound impacts on land cover condition and
community dynamics are possible if a disturbance
regime exceeds its natural range of variability, and
altered ﬁre regimes can lead to cascading ecological
effects (Landres et al. 1999, Dale et al. 2000). For
example, too-frequent ﬁre can result in habitat loss and
fragmentation, shifting forest composition, reduction of
small-mammal populations, and accompanying loss of
predator species (Barro and Conard 1991, DellaSalla
et al. 2004).
Landscape-level interactions between human activities
and natural dynamics tend to be spatially concentrated
at the wildland–urban interface (WUI; see Plate 1),
which is the contact zone in which human development
intermingles with undeveloped vegetation (Radeloff
et al. 2005). The WUI has received national attention
because housing developments and human lives are
vulnerable to ﬁre in these locations and because
anthropogenic ignitions are believed to be most common
there (Rundel and King 2001, USDA and USDI 2001).
The majority of WUI ﬁre research has focused on
strategies to protect lives and structures (e.g., Cohen
2000, Winter and Fried 2000, Winter et al. 2002,
Shindler and Toman 2003) or on the assessment of ﬁre
risk using biophysical or climate variables that inﬂuence
ﬁre behavior (Bradstock et al. 1998, Fried et al. 1999,
Haight et al. 2004). However, it is also important to
understand how the WUI itself (or other indicators of
human activity) affects ﬁre and to quantify the spatial
relationships between human activities and ﬁre (Duncan
and Schmalzer 2004).
The inﬂuence of proximity to the WUI and other
human infrastructure appears to vary markedly with
region. In the northern Great Lakes states, areas with
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higher population density, higher road density, and
lower distance to nonforest were positively correlated
with ﬁre (Cardille et al. 2001). Also, in southern
California, a strong positive correlation between population density and ﬁre frequency was reported (Keeley
et al. 1999). However, no relationship between housing
count and ﬁre was found in northern Florida counties
(Prestemon et al. 2002); population density and unemployment were positively related, and housing density
and unemployment were negatively related to ﬁre in a
different analysis of Florida counties (Mercer and
Prestemon 2005). A negative relationship between
housing density and ﬁre was also found in the Sierra
Nevada Mountains of California (CAFRAP 2001).
In addition to potential regional differences, it is also
difﬁcult to draw general conclusions from these studies
because they used different indicators of human
activities, their data sets differed in spatial and temporal
scale, and they were conducted in small areas where
ranges of variability in both ﬁre frequency and level of
development were limited. Human–ﬁre relationships
may also vary based on factors that were not accounted
for, such as pattern of development. Another explanation for the discrepancy is that relationships between
human activities and ﬁre may be nonlinear in that
humans may affect ﬁre occurrence positively or negatively, depending on the level of inﬂuence. These
nonlinear effects were apparent in data from a recent
study in the San Francisco Bay region, where population
growth was positively related to ﬁre frequency over time
up to a point, but then ﬁre frequency leveled off as
population continued to increase (Keeley 2005).
Whether positive or negative, the signiﬁcance of the
relationships between human activities and ﬁre that were
detected in previous studies stresses the importance of
further exploring links between anthropogenic and
environmental factors and their relative inﬂuence on
wildﬁre patterns across space and time. Therefore, our
research objective was to quantify relationships between
human activities and ﬁre in California counties using
temporally and spatially rich data sets and regression
models. Although ﬁre regimes encompass multiple
characteristics, including seasonality, intensity, severity,
and predictability, we restricted our analysis to questions about ﬁre frequency and area burned to determine:
(1) what the contemporary relationship between human
activities and ﬁre is; (2) how human activities have
inﬂuenced change in ﬁre over the last 40 years; and (3)
whether ﬁre frequency and area burned vary nonlinearly
in response to human inﬂuence.
Humans are responsible for igniting the ﬁres that burn
the majority of area in California (Keeley 1982);
therefore, we expected our anthropogenic explanatory
variables to signiﬁcantly explain ﬁre activity on the
current landscape and over time. In addition to
population density (which simply quantiﬁes the number
of people in an area), we expected the spatial pattern of
human development (indicated by housing density and
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nia’s ﬁre regimes, and its ﬁre-related ﬁnancial losses
are among the highest in the country (Halsey 2005).
Data

FIG. 1. Map of California Department of Forestry and Fire
Protection (CDF) state responsibility areas (SRAs) within
county boundaries of California, USA.

land cover combinations and distance variables) to be an
important inﬂuence on ﬁre because we assumed that
anthropogenic ignitions are most likely to occur where
human presence is greatest. We also expected that the
relationships between human activities and ﬁre would be
both positive and negative because humans ignite ﬁres,
but development patterns affect fuel continuity and the
accessibility of ﬁre suppression resources. Finally, we
included several environmental variables in the analysis
because we expected the human relationships to be
mediated by these other biophysical variables that shape
the pattern and frequency of ﬁre (Wells et al. 2004).
METHODS
Study area
California is the second largest state in the continental
United States and is the most populous and physically
diverse. Most of the state has a mediterranean climate,
which, along with a heterogeneous landscape, contributes to tremendous biodiversity (Wilson 1992). Because
the state contains a large proportion of the country’s
endangered species, it is considered a ‘‘hotspot’’ of
threatened biodiversity (Dobson et al. 1997). There is
extensive spatial variation in human population density:
large areas in the north are among the most sparsely
populated in the country, but metropolitan regions in the
south are growing at unprecedented rates (Landis and
Reilly 2004). Much of the landscape is highly ﬁre-prone,
but ﬁre regimes vary, and ﬁre management is divided
among many institutions. Humans have altered Califor-

Dependent variables: ﬁre statistics.—We assembled
our ﬁre statistics from the California Department of
Forestry and Fire Protection (CDF; Sacramento,
California, USA) annual printed records, which included information on all ﬁres for which the CDF took
action between 1931 and 2004. For all state responsibility areas (SRA; Fig. 1), ﬁre statistics are recorded by
county and include numbers by size class, total area
burned, vegetation type, and cause. Because the
statistics did not include spatially explicit information
on individual ﬁres, we weighted the data by the area
within the SRA in each county by calculating proportions to use as our dependent variables. These ﬁre
statistics were substantially more comprehensive than
the readily available electronic Statewide Fire History
Database, which excludes most ﬁres ,40 ha, which in
many counties represents .90% of the ﬁres. Although
both anthropogenic and lightning ignitions would be
important to consider for fully understanding ﬁre
patterns in other regions (e.g., Marsden 1982), humans
were responsible for ;95% of both the number of ﬁres
and area burned in California in the last century. We
restricted our analysis to these anthropogenic ﬁres
because our focus was on human relationships with ﬁre.
Although the ﬁre statistics were not spatially explicit, we
developed GIS grids at 100-m resolution to derive data
for all of the explanatory variables. The data for these
explanatory variables were only extracted and averaged
from within the SRA boundaries corresponding to the
ﬁre data.
Out of the 58 counties in California, we had ﬁre
statistics for 54 of them for the year 2000. Therefore, to
assess the contemporary relationship between ﬁre and
human activities (hereafter referred to as the ‘‘contemporary analysis’’), we analyzed the data from these
counties using the annual number of ﬁres and area
burned as our dependent variables (Table 1).
Based on a preliminary exploration of the ﬁre history
data (averaged across all counties), we observed two
distinct trends during the last 50 years. First, the number
of ﬁres substantially increased until 1980 and then
decreased until 2000; and second, the average area
burned changed inversely to the number of ﬁres, but the
differences over time were less dramatic and not
statistically signiﬁcant (Fig. 2). Considering these trends,
we broke the historic analysis into two equal time
periods (1960–1980 and 1980–2000) to compare the
relative inﬂuence of the explanatory variables on both
the increase (i.e., from 1960 to 1980) and decrease (from
1980 to 2000) in ﬁre activity. The year 1980 is used to
compute differences for both time periods because the
census data that formed the basis for many of our
explanatory variables were only available by decade. We
averaged the number of ﬁres and the area burned for 10-
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TABLE 1. Variables analyzed in the regression models.
Variable
2000 data
Dependent variables
Number of fires
Area burned
Explanatory variables
Human
Intermix WUI
Interface WUI
Low-density housing
Distance to intermix WUI
Distance to interface WUI
Population density
Road density
Distance to road
Biophysical
Ecoregion
Vegetation type
Historic data, 1960–1980 and 1980–2000
Dependent variables
Change in number of fires
Change in area burned
Explanatory variables
Human
Change in housing density
Change in distance to low-density housing
Initial housing density
Initial distance to low-density housing
Biophysical
Ecoregion
Vegetation type

Source

Processing

CDF
CDF

proportion in SRA, square-root transformed
proportion in SRA, square-root transformed

SILVIS
SILVIS
SILVIS
SILVIS
SILVIS
SILVIS
TIGER
TIGER

proportion in SRA
proportion in SRA
proportion in SRA
mean Euclidean distance in SRA
mean Euclidean distance in SRA
proportion in SRA
mean km/km2 in SRA
mean Euclidean distance in SRA

CDF
CDF

discrete class
area burned in vegetation type/area burned in SRA

CDF

difference between decadal averages, proportion in SRA,
square-root transformed
difference between decadal averages, proportion in SRA,
square-root transformed

CDF

SILVIS
SILVIS
SILVIS
SILVIS

difference between decades
difference between mean Euclidean distance in SRA
mean housing density in either 1960 or 1980
mean Euclidean distance in SRA in either 1960 or 1980

CDF
CDF

discrete class
mean area burned in vegetation type/area burned in SRA
over time period

Notes: Key to abbreviations: WUI, wildland–urban interface; SRA, state responsibility area. Sources are as follows: CDF,
California Department of Forestry and Fire Protection, Sacramento, California, USA, unpublished data; SILVIS, Radeloff et al.
(2005); TIGER, U.S. Census Bureau (2000).

year time periods that bracketed the dates of the census
data (e.g., 1955–1964 [1960], 1975–1984 [1980], 1995–
2004 [2000]) and then calculated the difference in
averages from the 1960–1980 and 1980–2000 periods
for our dependent variables (Table 1). By averaging the
ﬁre data, we smoothed some of the annual variability
that may have occurred due to stochastic factors such as
weather.
Explanatory variables: housing data.—Data for most
of the anthropogenic variables were available through a
nationwide mapping project that produced maps of the
WUI in the conterminous United States using housing
density data from the 1990 and 2000 U.S. Census (U.S.
Census Bureau 2002) and land cover data from the
USGS National Land Cover Dataset (Radeloff et al.
2005). The maps were produced at the ﬁnest demographic spatial scale possible, the 2000 decennial census
blocks. The vegetation data were produced at 30-m
resolution. These maps delineated two types of WUI in
accordance with the Federal Register deﬁnition (USDA
and USDI 2001). ‘‘Intermix WUI’’ is deﬁned as the
intermingling of development with wildland vegetation;
the vegetation is continuous and occupies .50% of the
area. ‘‘Interface WUI’’ is deﬁned as the situation in

which development abuts wildland vegetation; there is
,50% vegetation in the WUI, but it is within 2.4 km of
an area that has .75% vegetation. In both types of WUI
communities, housing must meet or exceed a density of
more than one structure per 16 ha (6.17 housing
units/km2). Interface WUI tends to occur in buffers
surrounding higher-density housing, whereas intermix
WUI is more dispersed across the landscape (Fig.
3A, B).
The WUI data were only produced for 1990 and 2000
due to the lack of historic land cover data, but housing
density data were available from 1960 to 2000. Historic
housing density distribution was estimated using backcasting methods to allocate historic county-level housing
unit counts into partial block groups (as described in
Hammer et al. 2004). We used both intermix and
interface WUI as explanatory variables (proportions
within the county SRAs) in the current analysis to
evaluate how these different patterns of vegetation and
housing density affected ﬁre activity. We also used lowdensity housing (housing density 6.17 housing
units/km2 and ,49.42 housing units/km2) to determine
whether it could act as a substitute for WUI as an
explanatory variable in the historic analysis (Table 1).
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FIG. 2. Trends in number of ﬁres and area burned for all
land in the state responsibility areas (SRAs) in California from
1960 to 2000.

Looking at an overlay of ﬁre perimeters from the
electronic Statewide Fire History Database (from the
last 25 years; available online)7 on the WUI data, it was
apparent that many ﬁres occurred close to the WUI, but
not necessarily within the WUI (Fig. 3C, D). Therefore,
we calculated the mean distance to intermix and
interface WUI to evaluate as explanatory variables
(Table 1). These means were calculated by iteratively
determining the Euclidean distances from every grid cell
in the county SRA boundaries and then averaging the
distances across all cells to determine means for the
counties. We also included population density data from
the 2000 Census.
For the historic analysis, we calculated changes in
mean housing density and mean distance to low-density
housing between the 1960–1980 and 1980–2000 periods
to relate to change in the dependent variables. We
excluded the proportion of low-density housing from
our analysis because it was highly correlated with mean
housing density (r ¼ 0.84). Unlike the historical ﬁre data
that switched in their direction of change over time,
housing density continued to increase while the mean
distance to low-density housing continued to decline
(Fig. 4). We included the initial values of these data (e.g.,
7
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hhttp://frap.cdf.ca.gov/data/frapgisdata/select.aspi

1960 and 1980) to account for the fact that the same
magnitude of change may have different effects on the
dependent variables depending on the starting value of
the explanatory variables (Table 1).
Explanatory variables: road data.—The quality of
road data can vary according to data source (Hawbaker
and Radeloff 2004), so we compared the U.S. Geological Survey digital line graph (DLG; U.S. Geological
Survey 2002) and the US TIGER 2000 GIS (U.S.
Census Bureau 2000) layers of roads to determine
whether there were substantial differences that could
affect the interpretation of the results. After calculating
and summarizing road density by county, we found a
strong positive correlation (r ¼ 0.97). Therefore, we used
the TIGER data because they were produced in 2000,
the same year as the contemporary analysis. The more
current TIGER data generally capture new development
that might not be included in the DLG data. We
evaluated mean road density and mean distance to roads
in the current analysis (Table 1), but road data were
unavailable for the historic analysis.
Explanatory variables: environmental.—In the absence
of human inﬂuence, ﬁre behavior is primarily a function
of biophysical variables (Pyne et al. 1996, Rollins et al.
2002). These can vary widely across a county, but
ecoregions capture broad differences by stratifying
landscapes into unique combinations of physical and
biological variables (ECOMAP 1993). Our ecoregion
data were the geographic subdivisions of California
deﬁned for The Jepson Manual (Hickman 1993),
designated through broadly deﬁned vegetation types
and geologic, topographic, and climatic variation
(Fig. 5).
Because vegetation type inﬂuences the ignitability of
fuel and the rate of ﬁre spread (Bond and van Wilgen
1996, Pyne et al. 1996), we also evaluated the proportion
of area burned within three broad vegetation types:
shrubland, grassland, and woodland (Fig. 5). Differences in ﬁre regimes between broadly deﬁned vegetation
types can be striking, particularly between shrubland
and woodland in southern California (Wells et al. 2004).
The CDF ﬁre statistics included information on the
proportion of area burned in these vegetation types. For
the historic analysis, we averaged the proportion of ﬁres
burned within different vegetation types over the entire
decade (Table 1).
Analytical methods
Diagnostics and data exploration.—Before developing
regression models, we examined scatter plots for each
variable. Nonlinear trends were apparent (e.g., Fig. 6),
suggesting that we needed to include quadratic terms for
the explanatory variables in the regressions. Unequal
variances in the residual plots prompted us to apply a
square-root transformation to the dependent variables.
We also plotted semivariograms of the models’ residuals
(using centroids from the SRA boundaries) and found
no evidence of spatial autocorrelation. To check for
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FIG. 3. The wildland–urban interface (WUI) in 2000 with and without ﬁre perimeter overlays (from 1979 to 2004) in (A, C)
California and (B, D) southern California. Housing density is deﬁned as follows: very low, .0–6.17 housing units/km2; low, 6.17–
49.42 housing units/km2; medium, 49.42–741.31 housing units/km2; and high, .741.31 housing units/km2 (USDA and USDI
2001). ‘‘Fires 25y’’ refers to 25 years of ﬁre perimeters, from 1980 to 2005.

multicollinearity, we calculated the correlation coefﬁcients between all of the explanatory variables and only
included noncorrelated variables (r  0.7) in the multiple
regression models.
The areas of CDF jurisdiction for each county varied
slightly over time. Therefore, we compared separate
regressions from the full historic data set (n ¼ 37) to a
subset of the data excluding counties that experienced a

greater than 20% change in area over time (n ¼ 23). For
both the 1960–1980 regressions and the 1980–2000
regressions, every one of the explanatory variables that
was signiﬁcant in the subset was also signiﬁcant in the
full data set, with very similar R2 values; therefore, we
felt conﬁdent proceeding with the full data set for the
historic analysis because we had greater power with the
larger sample size.
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FIG. 4. Trends in housing density and distance to lowdensity housing (6.17–49.42 housing units/km2) for all land in
the state responsibility areas (SRAs) in California from 1960 to
2000.

Statistical analysis
We used the same regression modeling approach for
both the current and historic analyses. First, we
developed bivariate regression models for all of the
explanatory variables and their quadratic terms so that
we could evaluate their independent inﬂuence on ﬁre
frequency and area burned. To account for the
interactions between variables (and their quadratic
terms), we also built multiple regression models using
the R statistical package (R Development Core Team
2005). For all models, we ﬁrst conducted a full stepwise
selection analysis (both directions) using Akaike Information Criteria to identify the best combination of
predictor variables (Burnham and Anderson 2002).
Some of the models retained a quadratic term without
including the lower-order variable. In these models, we
added the lower-order term, rebuilt the model, and then
proceeded with a backwards elimination process until all
predictor variables in the model were signiﬁcant with P
values  0.05.
RESULTS
Current analysis
Bivariate regressions.—Many of the anthropogenic
variables were highly signiﬁcant in explaining the
number of ﬁres in 2000. The quadratic term for each
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of these variables was also signiﬁcant, and the direction
of inﬂuence was both positive and negative (Fig. 7).
Compared to the other variables, population density
explained the greatest amount of variability. The
proportion of intermix WUI and low-density housing
in the counties also explained signiﬁcant variation in the
number of ﬁres; but the proportion of interface WUI
was insigniﬁcant. The number of ﬁres was signiﬁcantly
related to the mean distance to both types of WUI, but
neither of the road variables was signiﬁcant. All three
vegetation types, particularly shrubland, signiﬁcantly
inﬂuenced the number of ﬁres, but ecoregion was
insigniﬁcant.
For the anthropogenic variables, the number of ﬁres
was highest at intermediate levels of population density
(from ;35 to 45 people/km2; Fig. 6), proportion of
intermix WUI (;20–30% in the county), and proportion
of low-density housing (;25–35% in the county). It was
also highest at the shortest distances to intermix and
interface WUI, but started to level off at ;9–10 km for
intermix (Fig. 6) and 14–15 km for interface WUI.
Unlike the number of ﬁres, none of the anthropogenic
variables were signiﬁcantly associated with the area
burned in 2000. In fact, shrubland was the only variable
that explained signiﬁcant variation in area burned.
Multiple regression.—When all of the variables were
modeled in the multiple regressions, the resulting model
for number of ﬁres in 2000 included population density,
the proportion of intermix WUI and its quadratic term,
grassland and its quadratic term, and shrubland
(Table 2). The model was highly signiﬁcant with an
adjusted R2 value of 0.72.
The multiple regression model for area burned in 2000
included distance to road, shrubland, and woodland,
and all three variables had signiﬁcant positive relationships (no quadratic terms were retained). This model
was also highly signiﬁcant with an adjusted R2 of 0.50.
Historical analysis 1960–1980
Bivariate regressions.—Change in the number of ﬁres
(net increase) from 1960 to 1980 was signiﬁcantly
explained by each of the human-related variables except
for change in the mean distance to low-density housing
(Fig. 8). The quadratic term was also signiﬁcant in the
separate models, except for the initial distance to lowdensity housing (in 1960), which had a negative inﬂuence
on the change in number of ﬁres. Change in number of
ﬁres was also signiﬁcantly related to ecoregion and
shrubland vegetation.
The only three variables with signiﬁcant inﬂuence on
the change in area burned (net decrease) were the three
vegetation types.
Multiple regression.—The explanatory variables that
were retained in the multiple regression model for
change in the number of ﬁres from 1960 to 1980
included mean housing density in 1960 and its quadratic
term, grassland vegetation, and ecoregion (Table 2). The
adjusted R2 value was highly signiﬁcant at 0.72.
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FIG. 5. Maps showing ecoregion boundaries and the proportion of area burned in shrubland, grassland, and woodland in 2000.

Mean housing density in 1960 was positively associated with change in area burned from 1960 to 1980, and
the distance to low-density housing had ﬁrst a positive,
then a negative inﬂuence because the quadratic term was
included. Other variables retained in the multiple
regression model included shrubland and its quadratic
term, grassland, woodland, and ecoregion.
Historical analysis 1980–2000
Bivariate regressions.—Initial housing density (in
1980) was the only signiﬁcant explanatory variable
explaining change in number of ﬁres (net decrease) from
1980 to 2000 (Fig. 9). Woodland vegetation was the only
signiﬁcant variable out of the separate models explaining change in area burned from 1980 to 2000 (net
increase). The quadratic terms were signiﬁcant for both
of these models.
Multiple regression.—The multiple regression model
explaining change in number of ﬁres from 1980 to 2000
included change in housing density, initial housing
density (in 1980), and woodland vegetation; the quadratic term was also signiﬁcant for these three variables
(Table 2). Although the model was signiﬁcant, the R2 was
substantially lower than the 1960–1980 model, at 0.26.
The multiple regression model explaining change in
area burned included initial housing density (in 1980)
and its quadratic term, initial distance to low-density

FIG. 6. The relationships between (A) the proportion of the
number of ﬁres and population density and (B) the proportion
of the number of ﬁres and mean distance to intermix wildland–
urban interface (WUI).

1396

ALEXANDRA D. SYPHARD ET AL.

Ecological Applications
Vol. 17, No. 5

FIG. 7. R2 values and signiﬁcance levels for the explanatory variables in the bivariate regression models for number of ﬁres and
area burned in 2000.
* P , 0.05; ** P , 0.01; *** P , 0.001.

housing, woodland vegetation and its quadratic, and
ecoregion. This model had better explanatory power
than the number of ﬁres model, with an R2 of 0.41.
DISCUSSION
The expression of ﬁre on a landscape is inﬂuenced by
a combination of factors that vary across spatial and
temporal scales and involve both physical and biological characteristics. Fire behavior has long been viewed
as a largely physical phenomenon illustrated by the
classic ﬁre environment triangle that places ﬁre as a
function of weather, fuels, and topography (Countryman 1972), but clearly the human inﬂuence on modern
ﬁre regimes must also be understood to meet ﬁre
management needs (DellaSalla et al. 2004). We ﬁrst
asked what the current relationship is between human
activities and ﬁre in California and found that humans
and their spatial distribution explained a tremendous
proportion of the variability in the number of ﬁres, but
that area burned was more a function of vegetation
type. Anthropogenic ignitions are the primary cause of
ﬁre in California and were the focus of our analysis, so
we were not surprised by the strong human inﬂuence.
Nevertheless, the high explanatory power of the models
underscores the importance of using locally relevant

anthropogenic factors as well as biophysical factors in
ﬁre risk assessments and mapping. The models also
identify which indicators of human activity are most
strongly associated with ﬁre in California. For number
of ﬁres, the proportion of intermix WUI explained more
variation than any other variable except for population
density, suggesting that the spatial pattern of housing
development and fuel are important risk factors for ﬁre
starts.
Human-caused ignitions frequently occur along transportation corridors (Keeley and Fotheringham 2003,
Stephens 2005), so it was surprising that neither road
density nor average distance to road were signiﬁcant in
explaining ﬁre frequency. Although roads are important
in local-scale ignition modeling, detecting their inﬂuence
on ﬁre ignitions may be difﬁcult at an aggregated, county
level since they are narrow, linear features. On the other
hand, distance to roads was the only anthropogenic
variable associated with area burned, having a positive
inﬂuence when grassland and shrubland were also
accounted for in the multiple regression model, which
may reﬂect the difﬁculty of ﬁre suppression access
contributing to ﬁre size.
Humans inﬂuence ﬁre frequency more than area
burned because anthropogenic ignitions are responsible
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TABLE 2. Variables retained in the multiple regression models for the current and historic
analyses.
Analysis and
explanatory variable

Coefficient
and intercept

P

0.0006
0.0702
0.2629
0.0496
0.0441
0.0093
0.0001

,0.01
,0.01
,0.01
,0.01
,0.01
0.02
,0.01

0.00004
0.0833
0.0559
0.0052

,0.01
,0.01
,0.01
,0.01

R2: 0.72)

2.7649
0.1523
4.6311
...
0.6443

,0.01
,0.01
0.05
,0.01
,0.01

R2: 0.51)

0.0188
0.00002
2 3 1010
0.3641
0.8778
0.0371
0.0449
...
0.373

,0.01
,0.01
,0.01
0.12
0.01
,0.01
0.01
0.03
,0.01

R2: 0.26)

3.0666
0.2661
1.8269
0.0505
38.1957
107.0112
1.894

Current
2000
No. fires
Population density
Proportion intermix
(Proportion intermix)2
Grassland
(Grassland)2
Shrubland
Overall model (adjusted R2: 0.72)
Area burned
Distance to road
Shrubland
Woodland
Overall model (adjusted R2: 0.50)
Historic
1960–1980
No. fires
Initial housing
(Initial housing)2
Grassland
Ecoregion
Overall model (adjusted
Area burned
Initial housing
Initial distance
(Initial distance)2
Shrubland
(Shrubland)2
Grassland
Woodland
Ecoregion
Overall model (adjusted
1980–2000
No. fires
Change housing
(Change housing)2
Initial housing
(Initial housing)2
Woodland
(Woodland)2
Overall model (adjusted
Area burned
Initial housing
(Initial housing)2
Initial distance
Woodland
(Woodland)2
Ecoregion
Overall model (adjusted

0.0114
0.0003
0.000003
0.0292
1.2831
...
0.0409

R2: 0.41)

0.01
0.01
0.01
0.03
0.03
0.02
0.01
0.01
0.05
,0.01
0.18
0.02
0.05
,0.01

Coefﬁcients are not listed for categorical variables.

for ﬁre initiation, but ﬁre spread and behavior is
ultimately more a function of fuel availability and type
(Bond and van Wilgen 1996, Pyne et al. 1996). Yet
humans do have some control over ﬁre size through
suppression and, indirectly, through fuel connectivity
(Sturtevant et al. 2004), although ﬁres are extremely
difﬁcult to suppress in California shrublands under
high-wind conditions that typify the most destructive
ﬁres (Keeley and Fotheringham 2003). Therefore,
human effects on area burned may cancel one another
out to some extent because ﬁre suppression can

minimize the increase in area burned that would result
from increased ignitions, at least at the WUI. Fire
suppression resources are more likely to be concentrated
on structural protection in developed areas (Calkin et al.
2005), which would explain the positive relationship
between area burned and distance to road. Roads can
serve as ﬁrebreaks and can also provide access routes for
ﬁreﬁghters.
The inclusion of vegetation type in the multiple
regression models illustrates that, despite the strong
inﬂuence of humans, ﬁre occurrence remains a function
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FIG. 8. R2 values and signiﬁcance levels for the explanatory variables in the bivariate regression models for number of ﬁres and
area burned from 1960 to 1980.
* P , 0.05; ** P , 0.01; *** P , 0.001.

FIG. 9. R2 values and signiﬁcance levels for the explanatory variables in the bivariate regression models for number of ﬁres and
area burned from 1980 to 2000.
* P , 0.05; ** P , 0.01; *** P , 0.001.
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PLATE 1. (Left) Wildland–urban interface (WUI) and (right) burned-over fuel break, both at the eastern end of Scripps Ranch
(San Diego County, California, USA) after the autumn 2003 Cedar Fire (largest ﬁre in California since the beginning of the 20th
century). Photo credits: J. E. Keeley.

of multiple interacting social and environmental variables. For number of ﬁres and area burned, shrubland
had the strongest explanatory power of the vegetation
types. Chaparral and coastal sage scrub are both
extremely ﬁre-prone vegetation types and high human
population density tends to be distributed in these types;
other studies have shown that they have experienced a
higher rate of burning than other vegetation types in the
southern part of the state in the last century (Keeley
et al. 1999, Keeley 2000, Wells et al. 2004). Increased
ignitions in highly ﬂammable vegetation types can lead
to very hazardous conditions (Halsey 2005).
The second question we asked was ‘‘How do human
activities relate to change in ﬁre?’’ In the last 40 years,
the most substantial change was the increase in number
of ﬁres from 1960 to 1980. The decrease in number of
ﬁres was less dramatic between 1980 and 2000; and the
change in area burned was relatively small in both time
periods. Housing development patterns were most
inﬂuential when change was greatest, from 1960 to
1980, and for trends in ﬁre frequency (vs. area burned).
Although anthropogenic inﬂuence was partially responsible for the change in area burned, the apparent
inverse relationship between change in ﬁre frequency
and change in area burned may be spurious. In other
words, the explanation for a decrease in number of ﬁres
may be independent of the concurrent increase in area
burned. Trends in area burned are naturally cyclic due
to broad-scale factors such as climate. Recent research
has shown that change in climate was a major factor
driving ﬁre activity in the western United States in the
last several decades (Westerling et al. 2006); however,
that research was restricted to large montane ﬁre events
on federally owned land above 1370 m. Therefore, while
climate change may have played some role in our
observed change in area burned, we cannot extend those
results to our analysis because we included ﬁres of all
sizes under multiple land ownership classes, and
historical ﬁre patterns in the lower elevations do not

correspond to patterns in montane forests (Halsey
2005).
Fire both constrains and is constrained by the fuel
patterns it creates, resulting in cycles of ﬁre activity and
temporal autocorrelation in area burned, in part because
young fuels are often less likely to burn (Malamud et al.
2005). Temporal autocorrelation effects vary with
ecosystem, fuel type, and the area of analysis; but in
all vegetation types, temporal dependence diminishes
over time due to post-ﬁre recovery. Therefore, we
assumed that the effects would be low in our study
because we were looking at change over 20-year time
periods. Furthermore, the chaparral vegetation that
dominates much of California recovers very quickly
following ﬁre, meaning that the effect of temporal
autocorrelation in this vegetation type would last for
only brief periods of time. Also, under extreme weather
conditions, young age classes are capable of carrying
ﬁres in the southern portions of California (Moritz 1997,
Moritz et al. 2004).
In general, the anthropogenic inﬂuence on ﬁre
frequency and extent was complicated through the
combination of positive and negative effects, which
helps to answer our third question: ‘‘Do ﬁre frequency
and area burned vary nonlinearly in response to human
inﬂuence?’’ Nonlinear effects were evident in the scatter
plots and conﬁrmed by the signiﬁcance of quadratic
terms in most of the models. The regression models
indicate that humans were responsible for ﬁrst increasing and then decreasing ﬁre frequency and area burned.
These dual inﬂuences may explain why prior studies
presented conﬂicting results, because a positive or
negative response was dependent on the level of human
presence. Aside from the fact that we intentionally tested
hypotheses regarding nonlinear relationships, our data
also contained a wide range of human presence due to
the large extent and diversity of the state of California.
The scatter plots illustrate how these human–ﬁre
relationships occurred. For both the number of ﬁres and
area burned, and in the current and historic analyses, the
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maximum ﬁre values occurred at intermediate levels of
human presence (as in Fig. 6A); and when human
activity was either lower or higher, ﬁre activity was
lower. Initial increase in ﬁre occurrence with increasing
population is reasonable since human presence results in
more ignitions. However, it appears that when human
population density and development reach a certain
threshold density, ignitions decline, and this is likely the
result of diminished and highly fragmented open space
with fuels insufﬁcient to sustain ﬁre. In addition, above a
certain population threshold, ﬁre suppression resources
are likely to be more concentrated in the WUI. Inverse
relationships were evident in the scatter plots of distance
(Fig. 6B). In these, ﬁre frequency and area burned were
greatest at short distances to WUI; and at longer
distances, the trend lines leveled off. These distance
relationships indicate that more ﬁres would be expected
in close proximity to settled areas where ignitions are
likely to occur.
The inclusion of quadratic terms in the multiple
regression models supports the concept that ﬁre
frequency and area burned were dependent on the level
of human activity. Initial housing density was important
in all four historic multiple regression models, and initial
distance to low-density housing was important in both
of the historic area-burned models. The change in
number of ﬁres for both periods was also related to
change in housing density, in bivariate regression models
for the earlier period and in the multiple regression
model for the later period (1980–2000). These results
further emphasize that ﬁre activity was a function of a
certain level of human presence. In addition to the
strong inﬂuence of human presence, ecoregion and
vegetation types were also highly signiﬁcant in the
multiple regression models, suggesting that the particular level of human activity that was most inﬂuential in
explaining ﬁre activity was dependent upon biophysical
context.
The primary value of the multiple regression models
was to identify the most inﬂuential variables and their
direction of inﬂuence when accounting for other factors.
While they explained how ﬁre activity varied according
to context-dependent interactions, their purpose was not
to provide a formula for determining ﬁre risk at a
landscape scale. Environmental and social conditions
differ from region to region, and processes such as ﬁre
and succession are controlled by a hierarchy of factors,
with different variables important at different scales
(Turner et al. 1997). Nevertheless, these models provide
strong evidence about the strength and nature of
human–ﬁre relationships. That these relationships are
signiﬁcant across a state as diverse as California suggests
that human inﬂuence is increasingly overriding the
biophysical template; yet, managers must account for
the interactions with ecoregion and vegetation type
when making management decisions. Determining the
conditions (e.g., thresholds) for nonlinear anthropogenic

relationships will be important to understand how ﬁre
risk is distributed across the landscape.
At the coarse scale of our analysis, we can estimate
these thresholds based on the nonlinear relationships in
our scatter plots (as in Fig. 6) and suggest that ﬁre
frequency is likely to be highest when population density
is between 35 and 45 people/km2, proportion of intermix
WUI is ;20–30%, proportion of low-density housing is
;25–35%, the mean distance to intermix WUI is ,9 km,
and the mean distance to interface WUI is ,14 km. Our
next step is to more precisely deﬁne these relationships at
scales ﬁner than the county level (where management
decisions often occur) and to understand the conditions
under which human activities positively or negatively
inﬂuence ﬁre.
These results imply that ﬁre managers must consider
human inﬂuence, together with biophysical characteristics such as those represented in the LANDFIRE
database, when making decisions regarding the allocation of suppression and hazard mitigation resources. If
human presence is not explicitly included in decision
making, inefﬁciencies may result, because ﬁre occurrence
is related to human presence on the landscape. In
particular, we identify an intermediate level of housing
density and distance from the WUI at which the effects
of human presence seem to be especially damaging, i.e.,
a point at which enough people are present to ignite
ﬁres, but development has not yet removed or fragmented the wildland vegetation enough to disrupt ﬁre
spread. This intermediate level of development is one
that large areas of the lower 48 states, particularly in the
West and Southwest, will achieve in the coming decade.
Hence, the WUI’s location, extent, and dynamics will
continue to be essential information for wildland ﬁre
management.
CONCLUSION
In addition to the risk to human lives and structures,
changing ﬁre regimes may have substantial ecological
impacts, and the results in this analysis support the
hypothesis that humans are altering both the spatial and
temporal pattern of the ﬁre regime. Although the overall
area burned has not changed substantially, the distribution of ﬁres across the landscape is shifting so that the
majority of ﬁres are burning closer to developed areas,
and more remote forests are no longer burning at their
historic range of variability (Pyne 2001). In either case,
the ecological impacts may be devastating. Due to lack
of dendrochronological information, historic reference
conditions are difﬁcult to determine in stand-replacing
chaparral shrublands. Although chaparral is adapted to
periodic wildﬁre, there is substantial evidence that ﬁres
are burning at unprecedented frequencies, and this
repeated burning (at intervals closer than 15–20 years
apart) exceeds many species’ resilience and has already
resulted in numerous extirpations (Zedler et al. 1983,
Haidinger and Keeley 1993, Halsey 2005).
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If present trends continue in California, the population may increase to 90 3 106 residents in the next 100
years. Recent trends in housing development patterns
also indicate that growth in area and number of houses
in intermix WUI has far outpaced the growth in
interface WUI (Radeloff et al. 2005; Hammer et al., in
press). Our results showing that ﬁre frequency and area
burned tend to be highest at intermediate levels of
development (more typical of intermix than interface)
suggest that ﬁre risk is a function of the spatial
arrangement of housing development and fuels. Therefore, in addition to more people in the region that could
ignite ﬁres, future conditions that include continued
growth of intermix WUI may also contribute to greater
ﬁre risk. Land use planning that encourages compact
development has been advocated to lessen the general
impacts of growth on natural resources (Landis and
Reilly 2004), and we suggest that reducing sprawling
development patterns will also be important to the
control of wildﬁres in California.
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MEMORANDUM
TO:

County of Monterey
California Coastal Commission

FROM:

Sara A. Clark
Attorney for Big Sur Local Coastal Program Defense Committee

DATE:

December 16, 2019

RE:

Monterey County Vacation Rental Ordinance and the Big Sur Land
Use Plan

Thank you for agreeing to meet with representatives of the Big Sur Local
Coastal Program Defense Committee concerning development of the Monterey
County Vacation Rental Ordinance (“Ordinance”). To facilitate a productive
discussion, this short memo outlines the Defense Committee’s position with respect
to (a) the consistency of vacation rentals with the existing Big Sur Land Use Plan
(“BSLUP”) and (b) the impact of the Coastal Act on Monterey County’s ability to
ban vacation rentals in Big Sur. We look forward to hearing your comments on and
questions about this analysis.
Big Sur Land Use Plan
As the County and Coastal Commission are aware, State Planning and
Zoning Law and the California Coastal Act require development decisions—like the
Ordinance—to be consistent with the County-adopted and Coastal Commissionapproved BSLUP. The Defense Committee is concerned that vacation rentals, such
as those that would be allowed by the draft Ordinance, are inconsistent with the
BSLUP in at least four ways:
1) Residential Land Uses. The BSLUP segregates and protects residential
areas from visitor-serving uses. Specifically, Policy 5.4.3.G.2 states that
“[d]evelopment in designated rural residential areas shall continue to be limited to
residential uses in order to protect residents from unwanted intrusion by other
incompatible activities and because neither available vacant land, water, nor roads
are adequate to support more intensive uses.” Section 5.1.1 further clarifies that
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residential and visitor-serving uses should not be mixed, noting that these
residential areas are “not well suited for . . . visitor uses.” The BSLUP therefore
excludes vacation rentals, which are inherently visitor-serving, from residential
areas. While the draft materials classify vacation rentals as a “residential” use, this
position is untenable, particularly in light of recent changes to state law. Gov’t Code
§ 66300(c) (defining short-term rentals as a commercial use) (effective Jan. 1, 2020).
2) Visitor Serving Cap. Policy 5.4.2.9 of the BSLUP limits the number of
new visitor-serving lodge or inn units to 300, in order to protect the “capacity of
Highway One to accommodate recreational use,” avoid the “overuse” of coastal
areas, and to respect rural character and natural resources. Vacation rentals—even
when limited by number of nights or the presence of a principal resident—are
visitor-serving units. They bring additional traffic to Highway One and visitors to
overused areas, just like hotel or inn guests.
The County has never publicly released information with a current
accounting of visitor-serving units in Big Sur. However, based on the information in
Exhibit A, the Defense Committee believes that current visitor-serving units
already exceed the cap by 26 units, if existing entitlements are taken into account,
or are just shy of the cap, if entitled but not built units are excluded.
3) Existing Affordable Housing. Policy 5.4.3.I.1 mandates that the County
“shall protect existing affordable housing in the Big Sur coastal area from loss due
to deterioration, conversion, or any other reason.” Yet, vacation rentals directly
result in loss of affordable units and indirectly put pressure on long-term rental
prices. The County has not provided any empirical support for its position that the
proposed vacation rental ordinance will not exacerbate the existing affordability
and availability issues in Big Sur.
4) Vacation Rental Traffic. The BSLUP recognizes the importance of
maintaining sufficient capacity on Highway One, particularly for affordable
recreational travel and day trips. See also Big Sur Coast Transportation and
Highway One Background Report (1979) (noting that Highway capacity cannot
support future recreational travel demand, necessitating limits on residential and
other uses). Consequently, Policy 4.1.3.C.2 of the BSLUP mandates that “proposed
new or expanded . . . visitor-serving uses shall be required to submit . . . a traffic
component which evaluates the anticipated impact to Highway 1 service capacity.”
While the proposed vacation rental ordinance expands visitor-serving uses, the
County has provided no adequate study of its traffic impacts.
The Defense Committee looks forward to further discussing these perceived
inconsistencies with both the County and the Coastal Commission.
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Coastal Act Requirements
The Defense Committee is aware that Coastal Commission staff have taken
the position that the Coastal Act may require the Ordinance to further open Big Sur
to vacation rentals, based on “requirements to maximize public recreational access
opportunities for everyone.” The Defense Committee believes that adherence to the
BSLUP—which protects Highway capacity as the primary means of providing lowcost coastal access—is the best mechanism for meeting this goal. Moreover, the
Defense Committee believes that Coastal Act provides more leeway for placespecific regulation than stated in previous staff correspondence.
First, on March 8, 2019, the Coastal Commission unanimously adopted its
environmental justice policy. While recognizing the importance of low-cost access to
coastal resources, the policy also acknowledges the crucial role for the Commission
in encouraging affordable housing, addressing impacts of incremental housing stock
loss, and protecting existing affordable housing in the coastal zone. Affordable
access to the coast is not the Commission’s only mission; it must be balanced by
these very real affordability concerns, which are particularly acute in Big Sur.
Second, in a June 12, 2019 Coastal Commission Workshop on short-term
rentals, Executive Director Jack Ainsworth acknowledged that in certain situations,
a place-specific ban on short-term rentals may be appropriate. He noted that the
underlying jurisdiction would need to justify why short-term rentals were not
necessary or appropriate to provide affordable, visitor-serving accommodation,
including by providing data on the existing accommodations and the proposed shortterm rentals.
Finally, the Commission does not appear to have considered the importance
of affordable housing on providing the low-cost access sought by the Commission.
All of the visitor-serving amenities in Big Sur require people to run them, from
hotel workers to café employees to park rangers. If these service workers do not
have access to affordable housing in or near Big Sur, the costs are ultimately passed
on to visitors to the coast, through higher prices, fewer services, and greater traffic.
Affordable worker housing is a major coastal access issue.
To aid in this discussion, the Defense Committee has developed additional
data demonstrating that the ratio of existing visitor-serving accommodations to Big
Sur residents, as compared to other jurisdictions. As shown in Exhibit B, Big Sur is
already providing significantly more visitor-serving units per resident than other
jurisdictions in Monterey County, especially if campsites are taken into account.
Other communities appear better suited to accommodate vacation rentals with
lesser impact on housing stock.
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The Defense Committee is also working to assemble data demonstrating that
existing visitor-serving accommodations provide sufficient capacity for demand, and
that vacation rentals do little to provide increased affordable access in Big Sur. We
believe that this data will be sufficient to justify exclusion of the Big Sur area from
the Ordinance, based on the criteria outlined by Commission Director Ainsworth.
We look forward to discussing how to best complete this data collection effort with
County and Commission Staff.
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Exhibit A
Visitor-Serving Units Compared to BSLUP Cap
Business/Employer
Big Sur Campgrounds and Cabins
Big Sur Lodge
Big Sur River Inn
Deetjen's Big Sur Inn
Esalen Institute
Fernwood Resort
Glen Oaks Motel/Big Sur Roadhouse
Gorda
Lucia Lodge
New Camaldoli Hermitage
Post Ranch Inn
Ripplewood Resort
Riverside Campground and Cabins
TreeBones Resort
Ventana Inn and Spa
Westmere entitlement per 1986 LUP
Chappellet entitlement per 1986 LUP
Total
1986 Total per LUP
Post 1986, to be limited by 300 unit cap

Rooms

62
22
20
901
12
16
4
10
17
39

Cabins

Tent Cabins

Totals

20

4

6
10
12

13

24
62
22
20
90
31
26
16
10
17
39
17
12
18
60
24
6

17
12
18
60
24
6
382

95

17

494
168
326

Source: Big Sur Chamber website and/or direct contact with property representatives, except Big Sur
Campground and Cabins – estimated.

Per Steve Beck, Esalen employee, existing accommodations total 87 units; however, up to 90 units are
permitted by Section 5.1.4 of the LUP.

1
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Exhibit B
Ratio of Visitor-Serving Units to Residents
Jurisdiction

Total Rooms

Population

Residents/Rooms

Monterey City
Salinas
Pacific Grove
Carmel
Marina
Seaside
Monterey County

4,816
2,026
1,076
1,007
759
700
12,213

28,289
156,259
15,546
3,876
22,535
33,930
435,954

5.9
77.1
14.4
3.8
29.7
48.5
35.7

Big Sur (rooms only)
Big Sur (rooms and campsites)

461
1061

1,728.0
1,728.0

3.7
1.6

1166511.3

